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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


Complaint for Temporary Restraining Order, Preliminary 
and Perpetual Injunctions 

Plaintiff, a corporation duly organized under the laws of 
the State of Utah, complaining of the defendants, alleges 
as follows: 

I. Jurisdiction 

1. This action arises under the Constitution of the United 
States, Article I, §§ 1 and 9, and the Fifth, Sixth, Seventh, 
Eighth, and Sixteenth Amendments thereof, and under 
the Defense Production Act of 1950, 64 Stat. 798, as 
amended by the Act of June 30, 1952, 66 Stat. 296, 50 
U.S.C. App. §§ 2061, et seq. The amount in controversy 
exceeds $3,000. 

II. Parties Defendant 

2. The Economic Stabilization Agency was established 
pursuant to Section 403 of the Defense Production Act of 
1950, supra, on or about September 9, 1950, for the pur¬ 
pose, inter allia, of administering the wage stabilization 
program of Title IV of the Act, under the office of the 
Economic Stabilization Administrator. All authority to 
stabilize wages under Title IV of the Defense Production 
Act expired on April 30, 1953, but plaintiff alleges on infor¬ 
mation and belief that defendant Arthur S. Flemming, as 
Acting Economic Stabilization Administrator has con¬ 
tinued to administer the wage stabilization program, pur¬ 
portedly under authority of winding up the Economic 
Stabilization Agency’s affairs. 

3. Section 403 of the Defense Production Act, as amended 
by the Act of June 30,1952, supra , created a statutory Wage 
Stabilization Board to replace a preexisting Board which 
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had been established by administrative regulation. The 
statutory Wage Stabilization Board was to be composed 
of an equal number of representatives from the public, 
labor, and industry, to be appointed by the President by 
and with the advice and consent of the Senate. The statu¬ 
tory Wage Stabilization Board was vested with powers of 
initiating and recommending for promulgation, general 
wage stabilization policies and regulations, and also of 
interpreting and recommending as to application of such 
policies and regulations to particular circumstances. On 
or about December 6, 1952, all the persons purporting to 
act as industry members of the Wage Stabilization Board 
resigned. Successors were never appointed to fill the 
vacancies left by these resignations, and plaintiff alleges 
on information and belief that the statutory tripartite Wage 
Stabilization Board has not functioned since the date of 
said resignations. On or about December 15, 1952, the 
Economic Stabilization Administrator, by General Order 
19, purported to establish the Wage Stabilization Commit¬ 
tee, comprised of the public members of the former Wage 
Stabilization Board, to carry out the functions of the de¬ 
funct Wage Stabilization Board. Plaintiff is informed and 
believes that defendants Harry Weiss and Isaac Groner 
purport to act in the name of the Board as Executive 
Director and General Counsel, respectively. 

4. Defendant National Enforcement Commission is an 
administrative agency, established on or about July 30, 
1952, by the Economic Stabilization Administrator, General 
Order No. 18, to replace a prior agency of the same name 
which had been set up by Resolution 35, June 28, 1951, by 
the original, nonstatutory Wage Stabilization Board. By 
General Order No. 18, the Economic Stabilization Adminis¬ 
trator purported to delegate to the new’ National Enforce¬ 
ment Commission povrer to determine the amount of wages 
paid in violation of regulations promulgated pursuant to 
the Defense Production Act, and to certify the amount of 
wages which, as a consequence of such violation, should be 
disallowed, under Section 405(b) of the Act, for purposes 
of deductions under the revenue laws. Defendant Francis 
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J. Kelly purports to be Chairman of the National Enforce¬ 
ment Commission. Defendants Andrew P. Murphy and 
Gerald Mazur purport to be members or alternate members 
of the said Commission. 

III. Administrative Proceedings Against Plaintiff 

5. On or about January 25,1951, General Wage Stabiliza¬ 
tion Regulation 1 was issued by the Economics Stabiliza¬ 
tion Administrator, purporting to freeze all wages. There¬ 
after, from time to time other regulations and orders were 
promulgated permitting wage increases under certain cir¬ 
cumstances. On April 3, 1952, the Economic Stabilization 
Administrator issued General Order 15, purporting to con¬ 
fer upon the original non-statutory Wage Stabilization 
Board authority to determine whether wages had been paid 
in violation of regulations and to disallow up to the entire 
amount of any wage paid, where any portion thereof was 
paid in violation of regulations. By General Order 18, and 
Amendment to General Order 15, November 4, 1952, this 
authority to determine violations and certify disallowance 
was purportedly conferred upon the new National Enforce¬ 
ment Commission, and the new statutory Wage Stabiliza¬ 
tion Board was relegated to the function of instituting 
violation proceedings before the National Enforcement 
Commission. On or about August 21, 1952, the Economic 
Stabilization Administrator issued General Procedural 
Regulation 1, setting up enforcement and disallowance 
procedures for the new National Enforcement Commission. 

6. On May 29,1952, a complaint was issued against plain¬ 
tiff by the “Wage Stabilization Board, Eleventh Region” 
over the signature of one Reid Williams as Regional Coun¬ 
sel. A copy of said complaint is attached hereto as Exhibit 
A. The said Complaint was “Before the Enforcement Com¬ 
mission, Eleventh Region” and charged that plaintiff had 
paid “wages and other compensation in contravention of 
Regulations and Orders promulgated under the provisions 
of Title IV of the Defense Production Act of 1950, as 


amended.... 
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7. Plaintiff denied the allegations of violation in the 
Complaint, and the matter duly came on to be heard before 
the “Regional Enforcement Commission.” On October 15, 
1952, the “Regional Enforcement Commission” handed 
down its determination, finding that plaintiff had violated 
the Defense Production Act; that in the operation of its 
service station business, plaintiff had paid a total of 
$92,427.50 in wages where some portion thereof included 
unauthorized wages; that after allowance for justifiable 
raises permissible under regulations without express ap¬ 
proval, there remained an excess wage payment of $6,509.44; 
and that because of extenuating circumstances, the policies 
of the wage stabilization program -would be served by the 
disallowance of $5,000 of such excess wages for pur¬ 
poses of calculating deductions under the revenue la-ws. 
A copy of the determination of the Regional Enforcement 
Commission is attached hereto as Exhibit B. 

8. Regional Counsel prosecuted a petition for review to 
the National Enforcement Commission. Plaintiff objected 
to such review but asserted that if such review were 
allowed it would insist that it had not violated the Defense 
Production Act of 1950. In due course, the National En¬ 
forcement Commission reviewed the determination of the 
“Regional Enforcement Commission” and on May 21,1953, 
its order was entered affirming the determination below, 
with modifications to provide for disallowance of twice the 
amount found as excess payments, or $13,018.8S. 

A copy of the decision and order of the National Enforce¬ 
ment Commission is attached hereto as Exhibit C. 

9. The National Enforcement Commission has before it 
a petition for reconsideration and said Commission, its 
Chairman and Members are threatening to deny such peti¬ 
tion for reconsideration, thereby making its decision and 
order final, and thereupon issue a Certificate of Disallow¬ 
ance to the Commissioner of Internal Revenue in the amount 
of $13,018.88 or some other amount, or in the alternative, 
the said defendants are threatening to take some other 
further action in this matter by which to arrive at a final 
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decision and order and issue a Certificate of Disallowance 
in some amount to be determined. Defendants Weiss and 
Groner, purporting to act under authority of the Wage 
Stabilization Board are threatening to continue prosecu¬ 
tion before the National Enforcement Commission until a 
Certificate of Disallowance has been issued against plaintiff, 
all under the supervision and control of Defendant Flem¬ 
ming, Acting Economic Stablization Administrator. 

IV. Invalidity of Administrative. Action Against 

Plaintiff 

10. All of the foregoing administrative action taken 
against plaintiff by defendants, and the further threatened 
administrative action to be taken against plaintiff are with¬ 
out authority of law in the following respects: 

(a) The National Enforcement Commission is without 
authority or jurisdiction to determine violations of the 
Defense Production Act of 1950, as amended, such authority 
being given solely to the Federal District Courts by Section 
706 (b) of the Act. Section 405 (b) of the Act limits admin¬ 
istrative action, in this respect, to the determination of the 
extent to which illegal payments should be disallowed. The 
action of the Economic Stabilization Administrator in 
purporting to delegate to the National Enforcement Com¬ 
mission power to determine violations by General Orders 15 
and 18 is without authority and the said General Orders are 
invalid and void as contravening Sections 405(b) and 
706(b) of the Act. 

(b) The National Enforcement Commission is without, 
authority to disallow, as it threatens to do under General 
Orders 15 and 18, an amount in excess of the wages illegally 
paid. Section 405(b) of the Defense Production Act of 
1950, as amended, limits disallowance to the amount of 
such illegal payments. The action of the Economic Sta¬ 
bilization Administrator in purporting to delegate contrary 
authority to the National Enforcement Commission is with¬ 
out authority, and the said General Orders 15 and 18 are 
invalid and void as contravening Section 405(b) of the Act. 
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(c) Neither the Wage Stabilization Board or anyone 
acting in the name thereof, nor the National Enforcement 
Commission or anyone acting in the name thereof has or 
ever had power to enforce wage regulations under pur¬ 
ported delegations from the Economic Stabilization Admin¬ 
istrator, in violation of Section 403 of the Defense Produc¬ 
tion Act of 1950, which expressly prohibits such sub-dele¬ 
gation below the agency created by the President for such 
purpose (the Economic Stabilization Agency), except that 
after the June 30, 1952 amendment to Section 403, the 
statutory Wage Stabilization Board had power to initiate 
and advise in matters of general policy and the application 
thereof to individual circumstances. The acts of the Eco¬ 
nomic Stabilization Administrator purporting to make such 
sub-delegations in contravention of Section 403, and the 
orders and regulations to achieve that purpose are all 
invalid and without effect. 

(d) Neither defendants Weiss or Groner, nor anyone 
acting for or in the name of the Wage Stabilization Board 
nor Wage Stabilization Committee has or ever had author¬ 
ity to initiate prosecutions for the determination of viola¬ 
tions of the Defense Production Act of 1950, as amended. 
Under Section 706(b) of the Defense Production Act, prose¬ 
cution for violation of the Act must be under the direction 
and control of the Attorney General of the United States, 
and not the Economic Stabilization Administrator. The 
action of the Economic Stabilization Administrator in pur¬ 
porting to delegate such authority to the Wage Stabiliza¬ 
tion Board, and the orders and regulations to accomplish 
that end are void and without effect. 

(e) General Orders 15 and 18, and General Procedural 
Regulation 1 under which defendants purport to act are 
all invalid and of no effect because they were not accom¬ 
panied by a declaration that their promulgation was pre¬ 
ceded by consultation with industry representatives, as 
required by Section 709 of the Defense Production Act of 
1950, as amended. 

(f) Defendants Weiss and Groner, or either of them, are 
without authority to prosecute any complaint or appeal 
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against petitioner in the name of the Wage Stabilization 
Board, since the statutory Board became defunct in Decem¬ 
ber of 1952, and neither the Wage Stabilization Committee, 
nor defendants, nor anyone has been lawfully appointed to 
succeed to the functions of the statutory Board. 

(g) The National Enforcement Commission was without 
authority to enter its decision and order on May 21, 1953, 
and lacks authority to take further action in the case; and 
defendants Weiss and Groner lack authority to prosecute 
any further action against plaintiff, since all wage stabiliza¬ 
tion powers under Title IV of the Defense Production Act 
of 1950, as amended, expired on April 30, 1953. 

11. All of the foregoing administrative action taken 
against plaintiff by defendants, and the further threatened 
action to be taken against plaintiff is in violation of the 
Constitution of the United States, in the following respects: 

(a) Section 405(b) of the Defense Production Act of 
1950, as amended, makes no provision for judicial review 
of a determination of disallowance, thereby subjecting 
Plaintiff to a penalty without an opportunity to attack the 
validity of the orders and regulations under which liability 
for such penalty will be determined, and depriving Plaintiff 
of property without due process of law. 

(b) Section 405(b) of the Defense Production Act, as 
amended, fails to provide for trial by jury, thereby subject¬ 
ing Plaintiff to liability for a penalty in derrogation of its 
right under the Sixth and Seventh Amendments of the 
Constitution. 

(c) The actual penalty of disallowance pursuant to Sec¬ 
tion 405(b) varies according to the tax bracket in which an 
alleged violator falls, thereby subjecting Plaintiff to lia¬ 
bility for a penalty without equal protection and due proc¬ 
ess of law. 

(d) Section 405(b) of the Defense Production Act of 
1950, as amended, authorizes imposition of a tax on gross 
receipts not apportioned, contrary to Article 1, § 9 of the 
Constitution, and not permitted by the Sixteenth Amend¬ 
ment of the Constitution. 

(e) Section 405(b) of the Defense Production Act of 
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1950 imposes an excessive penalty in violation of the Eighth 
Amendment of the Constitution. 

(f) Title IV of the Defense Production Act of 1950, as 
amended, under which Congress regulated wages is beyond 
the Constitutional power of Congress, except as an exercise 
of the vrar power, which was not exercised here, no war 
having been declared. 

(g) Title IV of the Defense Production Act of 1950, dele¬ 
gating power to the President to determine violations of 
wage regulations and fix penalties, without adequate stand¬ 
ards to guide such administrative action, is an invalid dele¬ 
gation of legislative power. 

V. Threatened Irreparable Injury to Plaintiff 

12. As a result of the foregoing unauthorized administra¬ 
tive action taken or to be taken against plaintiff, and of the 
application of invalid regulations and orders made or to be 
made against plaintiff, and of the unconstitutional action 
taken or to be taken against plaintiff, plaintiff is threatened 
with grave and irreparable harm, viz.: If defendants are 
permitted to pursue their illegal course of action against 
plaintiff to its threatened conclusion, the National Enforce¬ 
ment Commission will issue a Certificate of Disallowance 
which, under executive regulations, will bind the Commis¬ 
sioner of Internal Revenue to disallow the amount desig¬ 
nated therein in computing plaintiff’s deductions under the 
revenue laws; plaintiff will be subjected to demands for a 
substantial amount over its lawful tax liability, without 
remedy, except possibly through long and costly litigation 
after paying the illegal taxes under protest; and, in the 
meantime, plaintiff will be subjected to additional harass¬ 
ment by defendants without authority of law, and to the 
continuing threat of prosecution and liability which will 
greatly impair plaintiff in the operation of its business. 

W herefore, Plaintiff prays: 

That defendants and each of them, and their agents and 
servants acting under them, be perpetually enjoined from 
entering or causing to be entered against plaintiff a final 
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decision and order in the matter of Slim Olson, Inc. now 
pending before the National Enforcement Commission, or 
from issuing or causing to be issued a Certificate of Disal¬ 
lowance against plaintiff in the said matter, or from taking 
any other administrative action against plaintiff relating 
to alleged violations of the Defense Production Act of 1950, 
as amended, and regulations thereunder; and 

That pending such time as a trial may be had and a per¬ 
petual injunction issued, as above prayed, a preliminary 
injunction be issued enjoining defendants and each of them, 
and their agents and servants under them from doing any 
of the acts as above prayed; and 
That pending such time as necessary notice and hearing 
may be had and a preliminary injunction issued, as above 
prayed, a temporary restraining order be issued, without 
notice, against defendants, and each of them, and their 
servants and agents acting under them, restraining them 
from doing any of the acts as above prayed; and 
That the Court grant such other relief as may be neces¬ 
sary and appropriate in the circumstances. 

Respectfully submitted, 

Ira A. Huggins, 

1108-11 First Security Bank Bldg., 

Ogden , Utah; 

Wilkinson, Boyden, Cragun & 

Barker, 

744 Jackson Place , N. W., 

Washington 6, D. C., 

By Carl S. Hawkins, 

Attorneys for Plaintiff. 

County of Weber, 

State of Utah, ss: 

Clarence A. Olson, being first duly sworn, states that he 
is the President and principal stockholder of Slim Olson, 
Inc., the Plaintiff in the foregoing complaint, and that he 
has read the foregoing complaint and found the matters 
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and facts stated therein to be true to the best of his informa¬ 
tion and belief. 

Clarence A. Olson. 

Subscribed and sworn to before me this 7th day of Sep¬ 
tember, 1953. 

Ira A. Huggins, 
Notary, Ogden, Utah. 

My Commission expires April 7,1955. 

Exhibit A 

United States of America 
Wage Stabilization Board 
Before the Enforcement Commission 
Eleventh Region 
Denver, Colorado 

Case No. ll-E-13 

In the Matter of Slim Olson, Inc., Respondent 
Filed Sep. 19,1953. Harry M. Hull, Clerk 
Complaint 

It appearing that the above-named Respondent has paid 
wages and other compensation in contravention of Regula¬ 
tions and Orders promulgated under the provisions of 
Title IV of the Defense Production Act of 1950, as amended, 
(64 Stat. 813), the Regional Counsel for the Wage Stabiliza¬ 
tion Board, Eleventh Region, in accordance with the desig¬ 
nation and authority contained in Resolution 35 of the 
National Wage Stabilization Board (16 F. R. 7284), hereby 
issues this Complaint and alleges the following: 

I 

Respondent is a corporation engaged in the business of 
retailing and wholesaling petroleum and petroleum prod¬ 
ucts in the State of Utah; that the acts hereinafter com¬ 
plained of took place in said state and are subject to the 
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control and jurisdiction of Wage Stabilization Board, 
Eleventh Region. 

II 

On January 26, 1951, the Economic Stabilization Ad¬ 
ministrator, acting pursuant to the Defense Production Act 
of 1950 and Executive Order 10161 (15 F. R. 6105) issued 
General Wage Stabilization Regulation No. 1 (16 F. R. 816) 
providing, among other things, that no employer shall pay 
wages, salaries and other compensation to an employee at a 
rate in excess of the rate at which such employee was com¬ 
pensated on January 25,1951 without prior approval of the 
Wage Stabilization Board. 

m 

Subsequent thereto the Wage Stabilization Board acted 
to modify General Wage Stabilization Regulation No. 1 by 
the issuance of General Wage Regulation No. 6 (16 F. R. 
1951), effective February 27, 1951. Said General Wage 
Regulation No. 6 provided, among other things, that an 
employer might, without prior approval of the Wage Stabil¬ 
ization Board, increase wages, salaries and other compen¬ 
sation of an appropriate employee unit to a limit of 10 per¬ 
cent (10%) of the base pay period average straight-time 
wage level of said unit. 

IV 

During the first regular pay period ending on or after 
January 15,1950, defined as the base pay period by General 
Wage Regulation No. 6, respondent employed 22 persons 
whose -wage rates became subject to the jurisdiction of the 
Wage Stabilization Board. Said employees comprised five 
separate appropriate employee units as that term is used 
and defined in General Wage Regulation No. 6. The num¬ 
ber of employees in each unit and their average straight- 
time semi-monthly rate during said base pay period was as 
follows: 

No. Average Straight-time 
Unit employees Semi-monthly rate 

Station. 13 123. S4 

Lubrication Center. 3 130.83 

Truck Drivers. 2 152.75 

Office. 3 127.16 

Labor and Maintenance. 1 167.50 







Subsequent thereto and prior to January 25, 1951, Re¬ 
spondent granted wage increases to the employees in each 
of the above-designated employee units in amounts that 
produced the following employee unit average increase, as 
calculated under the provisions of General Wage Regula¬ 
tion No. 6: 

Average Amount of 
Semi-monthly Increases 



for Unit Subsequent 
to Jan. 15, 1950 

Percentage of Increase 


and prior to 

Jan. 25, 1951 

Over Base Pay Period 

Unit 

Wage Level 

Station. 

$22.40 

18.08% 

12.74 

Lubrication Center. 

16.67 

Truck Drivers. 

34.90 

22.12 

Office. 

12.92 

10.16 

Labor and Maintenance.... 

5.00 

2.98 


VI 

Following January 25,1951 and until March 31,1952, Re¬ 
spondent continued to grant wage increases to the em¬ 
ployees of the first four employee units set forth just above; 
and continued to grant wage increases to the Labor and 
Maintenance unit after August 15, 1951, at which time the 
average wage increase for said unit exceeded 10% of the 
base period average straight-time semi-monthly wage rate 
for said unit. The total employee unit average increase 
granted by Respondent as of March 31, 1952, is as follows: 

Average Amount of 
Semi-monthly Increases 
for Unit Subsequent 

to Jan. 15, 1950 Percentage of Increase 
& prior to Over Base Pay Period 

Apr. 1, 1952 Wage Level 

$47.80 37.79% 

37.17 28.44 

52.40 34.30 

18.75 14.74 

25.01 14.93 


The entire amount of each increase granted by Respond¬ 
ent subsequent to January 25, 1951, to employees in the 


Unit 

Station. 

Lubrication Center. 

Truck Drivers. 

Office. 

Labor and Maintenance 
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first four employee units set forth just above, was in excess 
of the applicable limits of General Wage Regulation No. 6. 
With respect to the labor and maintenance unit $3.18 of the 
increase granted by Respondent on August 15, 1951 and the 
entire amount of each subsequent increase granted the em¬ 
ployees of said unit was in excess of the applicable limits 
of General Wage Regulation No. 6. All of the foregoing 
wage increases in excess of the applicable limits of General 
Wage Regulation No. 6 were granted by Respondent with¬ 
out prior approval of the Wage Stabilization Board, and 
by reason thereof the granting of such increases was in 
violation of General Wage Stabilization Regulation No. 1, 
as modified by General Wage Regulation No. 6. 


VIII 

Regional Counsel is informed and believes and so believ¬ 
ing alleges that said unauthorized increases have been con¬ 
tinued in effect by Respondent from March 31, 1951 to 
the date of the filing of this Complaint. 

IX 

The total amount of wages paid by Respondent to the 
employees receiving said unauthorized increases is $134,- 
670.00, distributed by employee unit in the manner set out 
below. The total amount of increases granted by Respond¬ 
ent in excess of General Wage Stabilization Regulation 
No. 1, as modified by General Wage Regulation No. 6, is 
$9,882.70, distributed by employee unit in the following 
manner. 


Unit 


Total Excess Total Unauthorized 
Payments Payroll 


Station... 

Lubrication Center. 

Truck Drivers. 

Office... 

Labor and Maintenance 


$6,165.00 

985.00 

1,490.00 

1,105.00 

137.70 


$82,587.50 

12.940.00 

21.930.00 

12.392.50 

4.S20.00 


Wherefore, it is prayed that the Enforcement Commis¬ 
sion hear and determine the issues presented above and 
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impose upon Respondent such of the penalties provided by 
law as the Commission deems meet and proper. 

Dated: May 29,1952. 

Wage Stabilization Board, 

Eleventh Region, 

By Reid Williams, 

Regional Counsel. 

Don H. Banks, 

Chief Attorney, 

Enforcement & Litigation Branch. 

Wayne D. Calderwood, 

Trial Attorney, 

Enforcement & Litigation Branch. 

Wage Stabilization Board 
Room 542-A 

New Customhouse Building 
Denver, Colorado 
KEystone 4151, Ext. 8183 

Exhibit B 

United States of America 

Before the Wage Stabilization Board 
Eleventh Regional Enforcement Commission 

Case No. ll-E-13 

In the Matter of Slim Olson, Inc., respondent 
Findings and Determination 
Statement of the Case 

On May 29, 1952, the Regional Counsel of the Eleventh 
Region of the Wage Stabilization Board issued a Complaint 
against Slim Olson, Inc., a corporation, hereinafter referred 
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to as the Respondent, alleging that the Respondent had made 
wage increases in violation of the Defense Production Act 
of 1950 and General Wage Stabilization Regulation No. 1 
(16 F. R. 816) issued by the National Wage Stabilization 
Board and General Wage Regulation No. 6 (16 F. R. 1951) 
issued by the National Wage Stabilization Board and there¬ 
after a copy of the Complaint and Notice of Hearing were 
duly served upon Respondent and pursuant to proper order 
hearing was had before this Commission at Salt Lake City, 
Utah on July 19, 1952. Two members of this Commission 
were available for the hearing and said hearing proceeded 
before the two-member Commission without objection by 
any of the parties hereto. Both parties appeared at the 
hearing and were represented by counsel and presented oral 
and documentary evidence before the Commission and at the 
conclusion of the hearing, the parties, by order of the Com¬ 
mission, were given time within which to file written briefs 
herein and thereafter such briefs were filed on behalf of the 
Regional Counsel and the Respondent. 

At the conclusion of the hearing the Regional Counsel and 
the Respondent -were advised that the findings and determi¬ 
nation of the Regional Enforcement Commission may be 
appealed from within fourteen days from the date of mail¬ 
ing of the decision of this Commission as shown by the post¬ 
mark upon the mailed copy of the decision of this 
Commission. 

Based upon the entire record in this case and having heard 
the testimony and the arguments of counsel the Commis¬ 
sion makes the following findings: 

Findings 

I 

Respondent is a corporation duly organized and existing 
at all times herein mentioned under the laws of the State of 
Utah and is engaged in the general business of selling at 
retail and wholesale petroleum and various gasoline, oils, 
greases and other petroleum products at its place of busi¬ 
ness, commonly known as its “Bountiful” station at Bounti- 
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ful, Utah, located about seven miles north of Salt Lake City, 
Utah, on Highway 91, leading to Ogden, Utah. At this place 
of business it sells and delivers gasoline and other petroleum 
products in bulk and at retail and does tire repairing and 
minor emergency repairs on automobiles. 

Respondent’s employees are classified into five separate 
employee units described as follows: 

Station Unit 
Lubrication Center Unit 
Truck Drivers’ Unit 
Office Unit 

Labor and Maintenance Unit—Special Employee 
Unit 

On January 15, 1950 the total number of employees of 
Respondent in these several units was about twenty-four 
and by June 1952 the total number of employees in these 
several units had increased to approximately forty-seven 
regular employees. The preponderance of Respondent’s 
employees were employed in the so-called Station Unit. 
This unit throughout the period in question ordinarily rep¬ 
resented about one-half of the total employees of Respond¬ 
ent employed at its Bountiful station and subject to jurisdic¬ 
tion of the Regional Wage Stabilization Board. The re¬ 
maining employees were distributed among the other four 
units generally in about equal numbers. In these findings 
more specific reference may be made to the Station Unit 
solely because of the fact that the unit is the preponderant 
unit in the group but such reference to the Station Unit is 
not to be construed as being limited to the Station Unit or 
exclusive of the other units unless specifically indicated in 
these findings. The Commission finds that these five sepa¬ 
rate units are appropriate employee units as that term is 
used and defined in General Wage Regulation No. 6. 

II 

The wage rates paid to the several employees of Respond¬ 
ent and the amount of increases and the time of the granting 
of increases to its employees are agreed upon and appear 
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in the statistical exhibits introduced in evidence by the Gov¬ 
ernment at the hearing. The Commission finds that the aver¬ 
age straight-time semi-monthly earnings of the employees 
in the foregoing units for the payroll period nearest to 


January 15, 1950 is as follows: 

Station Unit $122.00 

Lubrication Center Unit 130.83 

Truck Drivers’ Unit 152.75 

Office Unit 127.16 

Labor and Maintenance— 

Special Employee Unit 167.50 


Subsequent to January 15, 1950 and prior to January 25, 
1951 Respondent had granted wage incerases to the em¬ 
ployees in these employee units, calculated in accordance 
with the provisions of General Wage Regulation No. 6, in 
average semi-monthly amounts, as follows: 


Station Unit $21.33 

Lubrication Center Unit 16.67 

Truck Drivers’ Unit 32.40 

Office Unit 13.74 

Labor and Maintenance— 

Special Employee Unit 11.25 


At the time of the hearing the payroll exhibits had been 
extended to show Respondent’s payroll records from Jan¬ 
uary 1950 through May 1952, and these exhibits showed the 
average amount of semi-monthly increases for the employees 
in these units over and above the January 15, 1950 average 


to be as follows: 

Station Unit $52.84 

Lubrication Center Unit 37.17 

Truck Drivers’ Unit 52.40 

Office Unit 32.49 

Labor and Maintenance— 

Special Employee Unit 31.26 


Respondent at no time petitioned the Wage Stabilization 
Board for approval of any of the increases given to any of 
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its employees and all of these increases were given without 
prior approval of the Wage Stabilization Board. 

The Commission finds, and believes the conclusion is ines¬ 
capable, that these increases are in excess of and in violation 
of the provisions of General Wage Stabilization Regulation 
No. 1 and General W’age Regulation No. 6, and that the only 
consideration before the Commission is to reach a determi¬ 
nation as to what increases given by Respondent are or may 
be justified by the provisions of Geenral Wage Regulation 
No. 5, upon which Regulation Respondent bases its defense. 

Ill 

Respondent followed the practice of employing its em¬ 
ployees in each of these units at a semi-monthly wage rate 
fixed by Respondent for each employee without regard to the 
semi-monthly wage rate paid to any other employee doing 
the same or similar kind of work. Respondent had no form¬ 
alized or established wage or salary plan. The Commis¬ 
sion finds from all of the evidence that Respondent followed 
the “personal or random rate” method of payment as that 
term is defined in General Wage Regulation No. 5. 

Semi-monthly wage increases, usually in the amount of 
$5.00, were given by Respondent to various employees in 
these several units at irregular and unscheduled periods. 
There was no evidence that these wage increases were re¬ 
lated to time or length of service, and we concluded that the 
Respondent had no length-of-service increases. 

It is Respondent’s contention that its employees must be 
physically and mentally alert and keen; they must be strong 
and speedy in their work and must service customers; that 
is, wash windshields, windows, check oil, batteries and de¬ 
liver oil and gasoline in a very rapid manner, and that these 
increases were given solely in the discretion of the man¬ 
agement and principally in the discretion of Mr. C. A. Olson, 
the principal stockholder of Respondent. Respondent’s evi¬ 
dence is entirely lacking in identifying which of the ex¬ 
tremely numerous $5.00 increases given during the period in 


question were given for merit reasons or to specify what re¬ 
view or evaluation, if any, had been made of the employees’ 
work upon the basis of which an increase was given. 

There is almost no evidence that the fact that an increase 
was given for merit was communicated to the employee. 
The practice followed by Respondent appeared to be that 
Mr. C. A. Olson or his son, Mr. William K. Olson, did in¬ 
struct the office manager, who also kept the payroll records, 
to make certain raises for various employees and then in¬ 
corporate these raises in the next payroll. Sometimes the 
reason for the raise w'as expressed by the Olsons and some¬ 
times it was not. Frequently a considerable number of 
employees were given raises in similar amounts at the same 
time. 

While this Commission mav conclude that manv of these 

* w 

increases were given because the employee had performed 
his work satisfactorily and had come up to the rather high 
standards set by Respondent for speed and physical fitness, 
nevertheless Respondent’s evidence fails to identify with 
particularity the raises that were given for merit reasons. 
The evidence also is not clear as to the standards followed 
by the Olsons in making an evaluation of an employee’s 
performance or ability. The evidence indicates that these 
matters rested within the personal knowledge and justifica¬ 
tion of Mr. Olson and his son and were not reduced to writ¬ 
ing. 

That all of these increases could not be considered as 
merit increases is clearly supported by the preponderance 
of the evidence. The wage history of the principal unit: 
namely, the Station Unit, is expressive. The average semi¬ 
monthly wage level of this unit on .January 15, 1950 was 
$122.00. In March of 1951 the average had risen to $131.63, 
and by December of 1951 it had reached $142.11, and in the 
last pay period in May of 1952 the average was $146.20. 
Thus, notwithstanding the fact that the average rate for 
all employees in the unit would be reduced noticeably by 
the inclusion of new employees at low rates, nevertheless 
the average rate shows a consistent and very substantial 
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increase. It is a noteworthy factor that Respondent ap¬ 
pears to have a rather rapid and high turnover among its 
employees and something more than half of its employees 
have been in the employment of Respondent for less than 
one year. 

IV 

The Respondent has contended throughout that all of 
the increase given to all of its employees were merit in¬ 
creases and that it was justified in giving these increases 
because this practice was only a continuation of its practice 
established before January 15, 1950. This contention is 
not supported by the evidence and we rejected it. We do 
believe that there is evidence that some of the increases 
were given because the responsible officials of Respondent 
believed that the services of the employees merited the in¬ 
crease. The evidence of the Respondent fails to identify 
such increases. Throughout the hearing we believe that 
it was made clear to Respondent and its counsel that the 
burden of proof rested upon the Respondent to identify 
the increases which it claimed were justifiable as merit in¬ 
creases. While we believe that the burden of proof properly 
rests upon the Respondent, we also have reached the con¬ 
clusion that the so-called 6% option in General Wage Regu¬ 
lation No. 5 available to establishments with a personal or 
random rate method of payment may be resorted to under 
the facts of this case in order to reach a determination as 
to the amount of the increases given by Respondent which 
were permissible and the amount not permissible. The 
total of such increases given by Respondent exceeds the 
amount permissible under General Wage Regulation No. 6 
and the 6% under the optional provision of General Wage 
Regulation No. 5. 

Thus giving effect to the 10% increase permissible under 
General Wage Regulation No. 6 and the 6% option of Gen¬ 
eral Wage Regulation No. 5, we find that during the period 
January 15, 1950 through May 1952 the Respondent paid 
a total of unauthorized wages of $92,427.50 and an excess 
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wage payment of $6,509.44 distributed as follows in the 
employee units above described: 


Station Unit. 

Lubrication Unit. 

Truck Drivers’ Unit. 

Office Unit. 

Labor and Maintenance— 
Special Employee Unit 


Total 

Unauthorized 

Payroll 


Total Excess above 
GWR No. 6 and 6% 
option under 
GWR No. 5 


$66,577.50 

11,275.00 

13,332.50 

1,242.50 


$5,511.25 

279.8-1 

706.45 

11.90 


$92,427.50 $6,509.44 


V 

Upon the entire record herein the Commission finds that 
Respondent violated the provisions of the Defense Produc¬ 
tion Act of 1950, as amended, General Wage Stabilization 
Regulation No. 1, and General Wage Regulations No. 5 
and No. 6 during the period from Januarv 15, 1950 through 
May 1952. 

VI 

Respondent’s taxable year commences the first day of 
January and ends on the 31st day of December. 

VII 

Extenuating and Mitigating Circumstances 

A. During the course of the investigation of Respond¬ 
ent’s wage practices by the Wage Stabilization Board and 
throughout the course of this hearing the Respondent has 
been cooperative with the Office of the Regional Counsel and 
there has been a full disclosure of all payroll records and 
payroll data by Respondent. 

B. While we have reached the conclusion that the Re¬ 
spondent has not adequately maintained the burden of 
proof which we feel is imposed upon it in order to substan¬ 
tiate and identify the specific merit increases which might 
be permissible under General Wage Regulation No. 5, we 
do take into consideration that in order to identify such 
merit increases would have required Respondent to keep 
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records and other information and data in addition to the 
records which it ordinarily would keep for payroll pur¬ 
poses. General Wage Regulation No. 5 in many respects 
is expressed in general terms and this makes for some de¬ 
gree of uncertainty as to the records and other evidence 
of facts and circumstances which might be necessary to 
consider or to have available in order to apply the provi¬ 
sions of General Wage Regulation No. 5 to the specific pay¬ 
roll practices of a particular employer. In this instance 
we recognize that the Respondent may have felt that its 
increases vrere given as a reward for meritorious service 
hv an employee but is now unable to demonstrate by records 
or other data that the increase was justified by the em¬ 
ployee’s performance. Ordinarily this is a problem of 
proof. We have taken into consideration as an extenuat¬ 
ing and mitigating circumstance this proof problem and 
primarily for that reason have applied the 6% option under 
General Wage Regualtion No. 5 w’here the employer uses 
the personal or random rate method of payment. 

C. The payroll records in this case do indicate that the 
wage increases have exceeded the total of 10% as permis¬ 
sible under General Wage Regulation No. 6 and the 6% as 
permissible under General Wage Regulation No. 5 by a 
very substantial amount. 

The period of time covered is almost two and one-half 
years and this explains in part ■why the total excess is com¬ 
paratively large. Furthermore unless the limitations of 
General Wage Regulations No. 5 and No. 6 were closely 
followed there would be a natural tendency for these ex¬ 
cesses over such a period of time to reach a substantial 
amount. In this case the increases as given were in com¬ 
paratively small amounts of $5.00 at a time to the em¬ 
ployee’s monthly pay check. We are mindful of the fact 
that throughout this period the wage stabilization program 
was in its development stage and that this development 
and particular application of General Wage Regulation 
No. 5 is quite pertinent in this case. 

D. Under all of the facts and circumstances of this case we 
believe that the objectives of the w^age stabilization pro- 
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gram would be served by a determinaiton that the deduc¬ 
tion for income tax purposes to be applied to Respondent 
should be in the sum of $5,000.00 without in any manner 
having this figure construed as a modification of our de¬ 
termination as to the amount of the excess wages or the 
total unauthorized wages paid by Respondent. 


VIII 

Determination 


Having found that the Respondent has violated the De¬ 
fense Production Act of 1950, as amended, and has paid 
wages and other compensation in contravention of the regu¬ 
lations of the Wage Stabilization Board, as found above, the 
Commission makes the following determination: 

That for the purpose of calculating deductions of Slim 
Olson, Inc., under the revenue laws of the United States the 
sum of $5,000.00 shall be disregarded for the Respondent’s 
taxable year ending December 31,1951. 


Wage Stabilization Board, 

Enforcement Commission, 

Region XI. 

(S.) Edward C. Day, 

Acting Chairman. 

(S.) James M. Noland, 


Member. 


Dated: October 15,1952, Denver, Colorado. 


Exhibit C 


United States of America 
Before the National Enforcement Commission 
Economic Stabilization Agency 

N. E. C. No. 61 
Case No. ll-E-13 

In the Matter of Slim Olson, Inc., Respondent 
Filed September 10,1953, Harry M. Hull, Clerk 
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Decision and Order 
Statement of the Case 

On May 29, 1952, the Regional Counsel for Region XI, 
Denver, Colorado, issued a Complaint and Notice of Hearing 
against Slim Olson, Inc., hereinafter referred to as the Re¬ 
spondent, alleging that the Respondent had made wage in¬ 
creases in violation of the Defense Production Act of 1950, 
as amended, 1 General Wage Stabilization Regulation No. 1, 
hereinafter referred to as GNSR l, 2 and General Wage Reg¬ 
ulation No. 6, hereinafter referred to as GNR 6. 3 The Com¬ 
plaint and Notice of Hearing were duly served upon the 
Respondent. No answer was filed. On July 19, 1952, the 
hearing in this proceeding was heard before the two-member 
Regional Enforcement Commission for Region XI, herein¬ 
after referred to as the Regional Commission, without ob¬ 
jection by any of the parties. At the conclusion of the hear¬ 
ing, the parties, by order of the Regional Commission, were 
given time within which to file written briefs and thereafter 
such briefs were filed on behalf of the Regional Counsel and 
the Respondent. On October 15, 1952, the Regional Com¬ 
mission issued its Findings and Determination, finding that 
the Respondent had violated the provisions of the Defense 
Production Act of 1950, as amended, GWSR 1, General 
Wage Regulation No. 5, hereinafter referred to as GWR 5, 4 
and GWR 6, and determining that the sum of $5,000 should 
be disregarded for the purposes of the Revenue Laws of the 
United States for the Respondent’s taxable year ending De¬ 
cember 31, 1951. Thereafter, the Regional Counsel filed a 
Petition for Review, Counsel for Respondent filed an Oppo¬ 
sition to the Petition for Review and a Petition to Dismiss 
said Petition, the Chief Counsel of the Wage Stabilization 
Board filed a Supplemental Memorandum in support of the 


1 Pub. Law 774, 81st Cong., Sept. 8, 1950. c. 932, 64 Stat. 
798, 50 U. S. C. App. 2061-2166. 

2 16 F.R. 816. 

3 16 F.R. 1951. 

4 16 F.R. 7697, 8547; 17 F.R. 4201. 
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Petition for Review and Counsel for Respondent filed a 
Memorandum in support of his Opposition to the Petition 
for Review and his Petition to dismiss said Petition and in 
reply to the Supplemental Memorandum of the Chief Coun¬ 
sel. 

The National Enforcement Commission has considered 
the entire record in the case and hereby affirms the Findings 
of the Regional Commission, with the exceptions and modi¬ 
fications noted hereinafter. 


I 

The Regional Commission found that the Respondent, a 
wholesale and retail petroleum business, employed from 
January 15, 1950 to June, 1952, 24 to 47 regular employees 
classified into five employee units. Between January, 1950 
and May, 1952, the Regional Commission found that the 
Respondent had granted wage increases in excess of and in 
violation of GWSR 1 and GWR 6. These increases were 
granted semi-monthly, usually in the amount of $5.00, at 
irregular and unscheduled periods as to particular employ¬ 
ees. 

The Respondent defended that the increases granted were 
merit increases under the provision of GWR 5. However, 
the Regional Commission found that there was no evidence 
identifying which of the $5.00 increases were given for merit 
reason, no evidence specifying “what review or evaluation, 
if any, had been made of the employees’ work upon the basis 
of which an increase was given,” “almost no evidence that 
the fact an increase was given for merit was communicated 
to the employees,” and “no clear evidence as to the standard 
followed by the Olsons in making an evaluation of an em¬ 
ployee’s performance or ability.” It also found that not¬ 
withstanding the fact that the average rate for all employ¬ 
ees in the station unit would be reduced noticeably by the 
inclusion of new employees at low rates, the “average rate 
shows a consistent and very substantial increase. ” The Re¬ 
gional Commission concluded that while the Respondent 
failed to sustain its burden of proof to identify which of the 
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increases were justifiable as merit increases, there was “evi¬ 
dence that some of the increases were given because the re¬ 
sponsible officials of Respondent believed that the services of 
the employees merited the increases. ’ ’ 

Accordingly, the Regional Commission determined that 
under the facts of this case the 6 per cent option in GWR 5 
available to establishments with a personal or random rate 
method of payment 5 should be resorted to in order to reach 
a determination as to the amount of the increases given by 
the Respondent which were permissible. Applying the 10 
per cent increase permissible under GWR 6 and the 6 per 
cent option of GWR 5, it found that during the period Jan¬ 
uary 15, 1950 through May, 1952, the Respondent paid a 
total contravening payroll of $6,509.44. These amounts are 
computed through May, 1952, since the Respondent, as of the 
date of the Findings and Determination, had not come into 
compliance. 

The Regional Commission found the following exten¬ 
uating and mitigating factors: 

1. “During the course of the investigation of Re- 


5 GWR 5, Revised, Section 2(b): 

“(2) Groups or establishments with such personal or 
random rate method of payment may make merit or length- 
of-service increases without prior approval of the wage 
Stabilization Board within the following limitations: (i) 
the total amount of all merit and length-of-service increases 
combined that may be granted in the current calendar year 
to employees in a group expressed as a percentage of the 
total of the straight-time rates, shall not exceed the cor¬ 
responding percentage so granted in 1950 or six (6) percent, 
and (ii) the maximum increases granted to any individual 
employee shall not exceed ten (10) percent provided, how¬ 
ever, that the maximum amount granted to the individual at 
the top of the group of random rates shall not exceed five 
(5) percent in the calendar year and that no employee in the 
group may be raised to a wage rate in excess of the top com¬ 
pensated employee.” 
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spondent’s wage practices by the Wage Stabilization 
Board and throughout the course of this hearing the 
Respondent has been cooperative with the Office of the 
Regional Counsel and there has been a full disclosure 
of all payroll records and payroll data by Respondent. 

2. “While we have reached the conclusion that the 
Respondent has not adequately maintained the burden 
of proof which we feel is imposed upon it in order to 
substantiate and identify the specific merit increases 
which might be permissible under General Wage Regu¬ 
lation No. 5, we do take into consideration that in order 
to identify such merit increases would have required 
Respondent to keep records and other information and 
data in addition to the records which it ordinarily 
would keep for payroll purposes. General Wage Regu¬ 
lation No. 5 in many respects is expressed in general 
terms and this makes for some degree of uncertainty 
as to the records and other evidence of facts and cir¬ 
cumstances which might be necessary to consider or to 
have available in order to apply the provisions of Gen¬ 
eral Wage Regulation No. 5 to the specific payroll prac¬ 
tices of a particular employer. In this instance we 
recognize that the Respondent may have felt that its in¬ 
creases were given as a reward for meritorious service 
by an employee but is now T unable to demonstrate by 
records or other data that the increase was justified by 
the employee’s performance. Ordinarily this is a prob¬ 
lem of proof. We have taken into consideration as an 
extenuating and mitigating circumstance this proof 
problem and primarily for that reason have applied the 
6% option under General Wage Regulation No. 5, 
w r here the employer uses the personal or random rate 
method of payment. 

3. “The payroll records in this case do indicate that 
the wage increases have exceeded the total of 10% as 
permissible under General Wage Regulation No. 6 and 
the 6% permissible under General Wage Regulation 
No. 5 by a very substantial amount. The period of 
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time covered is almost two and one-half years and this 
explains in part why the total excess is comparatively 
large. Furthermore unless the limitations of General 
Wage Regulations No. 5 and No. 6 were closely followed 
there would be a natural tendency for these excesses 
over such a period of time to reach a substantial 
amount. In this case the increases as given were in 
comparatively small amounts of $5.00 at a time to the 
employee’s monthly pay check. We are mindful of the 
fact that throughout this period the wage stabilization 
was in its development stage and that this development 
and particular application of General Wage Regula¬ 
tion No. 5 is quite pertinent in this case.” 

The Regional Commission ordered a tax deduction dis¬ 
allowance of $5,000 for the Respondent’s taxable year end¬ 
ing December 31, 1951. 


II 

Upon an examination of the record in the above-entitled 
case we find, as did the Regional Commission, that there was 
evidence that some of the increases granted by Respondent 
were bona fide merit increases, but that the Respondent 
failed to identify adequately those that were. An increase 
will be presumed to be a general increase in the absence of 
supporting facts establishing it to be a bona fide or merit or 
length of service increase. 8 Here, however, the policy of 
GWR 5 is applicable, and we affirm on the facts of this 
case the Regional Commission’s application of the 6 per 
cent option of that regulation, together with the 10 per 
cent formla of GWR 6. 


Ill 

We conclude that the disallowance of $5,000 ordered by 
the Regional Commission is not in accordance with the 
11 usual and general” policy provision of the Economic Sta- 


6 Interpretation Bulletin No. 18, GWR 6, par. 98. 
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bilization Administrator’s General Order 15, as amended, 7 
to “disallow an amount at least equal to that portion of any 
payment or accrual in excess of whatever payment was 
permissible under the governing regulation.” * After ap- 


7 17 F. R. 2994; as amended, 17 F. R. 9977. 

8 “(b) Amounts of disalloivances arul extenuating cir¬ 
cumstances. (1) The amount paid or accrued in violation 
of the Act or regulations, orders or determinations made 
thereunder which may be disallowed and disregarded shall 
be the entire amount of the wage, salary or other compen¬ 
sation paid or accrued, or the entire amount of the payment 
either in money or property or other consideration, and not 
merely the amount paid or accrued in excess of the legal 
maximum of such wage, salary, other compensation or pay¬ 
ment. Where extenuating and mitigating circumstances 
exist, of the character described in the following paragraph, 
less than the entire amount of such payments or accruals 
may be disregarded and disallowed; provided that the usual 
and general policy shall be to disallow an amount at least 
equal to that portion of any payment or accrual in excess 
of whatever payment was permissible under the governing 
regulation, order or determination. 

“(2) Extenuating and mitigating circumtances which 
mav be taken into account include: 

“(i) Prompt and voluntary disclosure of possible viola¬ 
tion; 

“ (ii) Prompt and full cooperation with investigating and 
other officials; 

“ (iii) Prompt remedying of violation of applicable rules, 
regulations or orders; 

“(iv) The adoption of prompt and adequate measures 
to prevent repetition of any violation of applicable rules, 
regulations, or orders; 

“ (v) Inadvertent rather than intentional and willful vio¬ 
lations ; 

“(vi) Such other factors as may be appropriate in the 
particular case.” 
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plication of the 5 per cent option of GWR 5 and the 10 per 
cent formula of GWR 6 the Regional Commission found that 
the illegal excess amounted to $6,509.44. This amount is 
the minimum that could properly have been disallowed. 
(Here the violation was in reckless disregard of regula¬ 
tions, if not willful.) In addition, we find no evidence in the 
record that the Respondent has come into compliance or 
made any effort to do so. It was investigated by the 
Wage and Hour Division on April 21, 1952. The Com¬ 
plaint was issued against it on May 29, 1952. We 
find that the Respondent’s failure promptly to remedy 
its violations of GWR 5 and 6 constitutes an aggravating 
circumstance. We conclude that a tax deduction disallowance 
of twice the illegal excess payment, i.e. $6,509.44, less the in¬ 
creases permitted by General Wage Regulation 8, Revised, 9 
constitutes a remedy which will effectuate the purposes of 
the Defense Production Act, as amended, and will ade¬ 
quately remedy the Respondent’s contravention of GWR 5 
and GWR 6. 

Order 

The Determination of the Regional Commission is hereby 
modified. It is hereby ordered that the amount of $13,- 
018.88 be disallowed in calculating the deductions of the 
Respondent for its taxable year ending December 31, 1951. 

Inasmuch as the information contained in the record does 
not permit an accurate estimation of the appropriate GWR 
8 allowances, we hereby grant leave to the parties to submit 
to us by stipulation, affidavit, or otherwise, within 10 days 
after the service by registered mail of a copy of this de¬ 
cision upon them, the amount of the cost-of-living increases, 
if any, available to the Respondent under GWR 8. If the 
information is submitted by either party on motion and sup- 


9 F. R. 8740, amended 16 F. R. 12823, 17 F. R. 1893, 4202, 
hereinafter referred to as GWR 8. See Matter of Joe R. 
Ford, N. E. C. No. 21 (December 19,1952), where we stated 
that we approve of the practice of allowing credit under 
GWR 8 in cases other then construction industry cases. 
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porting affidavit, the party opposing the motion may file af¬ 
fidavits in opposition within 7 days after receipt of notice 
of motion. If no such motions are made -within the 10-day 
period, we shall issue a Certificate of Disallowance to the 
Commissioner of Internal Revenue for the sum of $13,- 
018.88 for the Respondent’s taxable year ending December 
31, 1951, without further notice to the parties. 

National Enforcement Commission, 
Economic Stabilization Agency, 

(S.) Lawson F. Bernstein, 

Member. 

(S.) Ralph F. Fuchs, 

Member. 

(S.) Helen F. Humphrey, 

Member. 

Dated: Washington, D. C., May 21, 1953. 

Plaintiff respectfully moves the Court to enter herein its 
temporary restraining order and, after hearing, an injunc¬ 
tion pendente lite to restrain and enjoin until the further 
order of this Court defendants, their agents, servants and 
employees, from issuing a final decision and order in the 
matter of Slim Olson, Inc., Case No. ll-E-13, now pending 
before the National Enforcement Commission, or from 
issuing or causing to be issued a Certificate of Disallowance 
against plaintiff in the said matter relating to alleged 
violations of the Defense Production Act of 1950, as 
amended, and regulations thereunder. 

In support of the foregoing motion as showing cause 
therefore, plaintiff respectfully refers to the verified com¬ 
plaint herein and the memorandum of points and author¬ 
ities submitted in support hereof, and affidavit of Carl S. 
Hawkins. 

Ira A. Huggins, 
Wilkinson, Boyden, 
Cragun & Barker, 

By Carl S. Hawkins. 

Attorneys for Plaintiff. 
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Affidavit of Carl S. Hawkins in Support of Plaintiff’s 

Motion for Temporary Restraining Order and Injunc¬ 
tion Pendente Lite 

District of Columbia, ss. : 

Carl S. Hawkins, being first duly sworn, upon oath de¬ 
poses and says: 

I am a member of the Bar of this Court and am one of 
the attorneys for plaintiff in the above-captioned matter. 
Since the preparation of the said complaint and the verifi¬ 
cation thereof by Clarence A. Olson, the matter pending 
before the National Enforcement Commission on motion for 
reconsideration, as alleged in Paragraph 9 of the said com¬ 
plaint, came on for a hearing on Wednesday, September 9, 
1953, before the National Enforcement Commission—Fran¬ 
cis J. Kelly, Chairman, and Andrew P. Murphy, Jr. and 
Gerald Mazur, Alternate Members, sitting. 

I personally appeared before the said Commission and 
pursuant to leave granted by order, presented a brief rais¬ 
ing, inter alia , substantially all the questions as to the valid¬ 
ity of the Commission’s jurisdiction and the constitution¬ 
ality of the Defense Production Act of 1950 and regulations 
thereunder as applied to plaintiff which are presented in the 
Complaint before this Court and the Memorandum of 
Points and Authorities in support of the Motion for Tem¬ 
porary Restraining Order and Injunction Pendente Lite 
before this Court. The said brief before the National 
Enforcement Commission included citations of authorities 
in support of the arguments against the jurisdiction of 
the Commission and the validity of the administrative 
action taken or threatened to be taken against Plaintiff, 
including citations to cases in which United States District 
Courts have permanently enjoined the National Enforce¬ 
ment Commission from proceeding against parties in sim¬ 
ilar circumstances to Plaintiff on grounds that the Com¬ 
mission lacks jurisdiction. 

Prior to the commencement of my oral argument, I was 
advised by Chairman Francis J. Kelly that the Commission 
was aware of the arguments against its jurisdiction and 
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against the validity of the statute and regulations under 
which it was proceeding; that it had heard such arguments 
at considerable length in other cases; that it had come to 
the conclusion that it had jurisdiction to proceed against 
Plaintiff and that the statute and regulations under which 
it was proceeding were valid. On the basis of the foregoing, 
I was given to understand that the Commission would give 
no further consideration to these issues. Therefore, to the 
best of my information and belief, Plaintiff has no further 
administrative remedy by which the validity of the statute 
and regulations and the administrative enforcement thereof 
can be challenged. 

The National Enforcement Commission did not rule im¬ 
mediately upon the pending petition for reconsideration, 
but to the best of my information and belief it may rule on 
the petition for reconsideration at any time now and there¬ 
after proceed immediately to issue its certificate of dis¬ 
allowance, based upon its Decision and Order of May 21, 
1953, or some other basis as a result of reconsideration, 
whereupon Plaintiff will have been subjected to irreparable 
injury, without adequate remedy at law, as set forth in the 
verified complaint, unless a temporary restraining order 
and injunction pendente lite are issued. 


Carl S. Hawkins, 

Subscribed and sworn to before me this 9th day of Sep 
tember, 1953. 

Andrew T. Pepsin, 
Notary Public , D. C. 

My Commission Expires May 14, 1957. 


Temporary Restraining Order and Order Setting Down 
Motion for Preliminary Injunction for Hearing 

Upon consideration of plaintiff’s motion for temporary 
restraining order and temporary injunction pendente lite 
against the National Enforcement Commission, its mem¬ 
bers, and others, as prayed in the verified complaint filed 
herein for an injunction against the above parties, to re¬ 
strain them from entering or causing to be entered a final 
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determination and order or from issuing or causing to be 
issued a Certificate of Disallowance with respect to the 
matter pending before the National Enforcement Commis¬ 
sion on complaint charging plaintiff with violation of wage 
regulations promulgated under the Defense Production Act 
of 1950, as amended; and the Court having considered the 
verified complaint filed herein and the affidavit in support 
of the said motion; 

And the Court finding that there are serious questions 
of law whether the National Enforcement Commission is 
lawfully constituted, or has any authority, jurisdiction, or 
power to act in the matter of the alleged violation by plain¬ 
tiff, and with respect to the constitutionality of the action 
proposed to be taken by that Commission; and it appearing 
that that Commission has held it will not further consider 
said questions with respect to the lawfulness of its exist¬ 
ence or its jurisdiction; and the Court finding that in the 
event a Certificate of Disallowance were entered against 
the plaintiff by defendants, plaintiff would be irreparably 
injured through the necessity of long-continued adminis¬ 
trative proceedings before the Bureau of Internal Revenue 
and in the courts, and will be severely and irreparably dam¬ 
aged or injured in securing a prompt determination of the 
issues of the power of defendants to act in the premises, it 
is by the Court this 10 day of September, 1953, 

Ordered, that defendants National Enforcement Commis¬ 
sion; Francis J. Kelly, chairman, National Enforcement 
Commission; Andrew P. Murphy and Gerald Mazur, mem¬ 
bers or alternate members of the National Enforcement 
Commission; Arthur S. Flemming, Acting Economic Stabi¬ 
lization Administrator; Harry Weiss, Executive Director of 
the former Wage Stabilization Board, and Isaac Groner, 
Counsel for said Harry Weiss, their agents, servants and 
employees, be and they are hereby restrained and enjoined 
for a period of 10 days from the date hereof from entering 
a final decision and order in the matter of Slim Olson, Inc., 
now pending before the National Enforcement Commission, 
or from issuing or causing to be issued a Certificate of Dis¬ 
allowance against plaintiff in the said matter; provided 
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that plaintiff shall give security in the amount of $250.00 
for the payment of such costs and damages as may be 
incurred or suffered by defendants in the event it shall be 
found they have been wrongfully restrained hereby. And 
it is further 

Ordered that the motion for temporary injunction herein 
be set down for hearing on the 21st day of September, 1953. 

Issued at Washington, D. C. on September 10th, 1953 at 
11 A. M. 


Alexander Holtzoff, 

Judge. 


Findings of Fact and Conclusions of Law 

Pursuant to Rule 52(a) F.R.C.P. the Court makes the 
following findings of fact and conclusions of law in con¬ 
nection with the order denying plaintiff’s motion for a 
preliminary injunction. 

Findings of Fact 


1. The National Enforcement Commission proposes to 
issue to the Commissioner of Internal Revenue a certificate 
of disallowance in accordance with the findings and deter¬ 
mination embodied in the Commission’s decision of May 21, 
1953. 

2. Plaintiff has failed to show any threatened irrepa¬ 
rable injury other than its contention that if the Commis¬ 
sioner of Internal Revenue should assess additional taxes 
against plaintiff on the basis of the certificate of disallow¬ 
ance the law affords no adequate legal remedy by which 
plaintiff can challenge the validity of such certificate of 
disallowance. In view of the conclusions of law stated 
below, this does not constitute a showing or irreparable 
injury sufficient to justify the issuance of a preliminary 
injunction to restrain the National Enforcement Commis¬ 
sion from issuing a certificate of disallowance in plaintiff’s 
case. 

Conclusions of Law 

1. In the event that additional taxes are assessed against 
plaintiff on the basis of the certificate of disallowance, 
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plaintiff has an adequate remedy at law to contest the 
legality of such additional taxes either by petition in the 
Tax Court or by suit in a United States District Court or 
in the Court of Claims. The contentions which plaintiff 
raises in this action as to the National Enforcement Com¬ 
mission’s lack of authority to issue such a certificate of 
disallowance can be raised by plaintiff in such an action. 

2. Since plaintiff thus has an adequate remedy at law, 
it is not threatened with irreparable injury and there is 
no basis for the exercise of equity jurisdiction to issue a 
preliminary injunction. 

David A. Pine, 

Judge. 

Dated: October 23d, 1953. 

Seen: 

Carl S. Hawkins, 

A tty. for Plaintiff. 

Temporary Restraining Order 

Upon consideration of plaintiff’s motion for temporary 
restraining order pending convening of a three-judge court 
to hear plaintiff’s motion for a temporary injunction 
pendente life against the National Enforcement Commis¬ 
sion, its members, and others, as prayed in the verified com¬ 
plaint filed herein for an injunction against the above par¬ 
ties, to restrain them from entering or causing to be entered 
a final determination and order or from issuing or causing to 
be issued a Certificate of Disallowance with respect to the 
matter pending before the National Enforcement Commis¬ 
sion on complaint charging plaintiff with violation of wage 
regulations promulgated under the Defense Production Act 
of 1950, as amended; and the Court having considered the 
verified complaint filed herein and the supporting affidavit; 

And the Court finding that the complaint raises substan¬ 
tial questions as to the constitutionality of Section 405 of 
the Defense Production Act of 1950, and of the action pro¬ 
posed to be taken by that Commission pursuant thereto; 
and the Court having certified to the Chief Judge of the 
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United States Court of Appeals that a three-judge court 
should be convened; and the Court finding that in the event 
a Certificate of Disallowance were entered against the plain¬ 
tiff pending convening of the three-judge court, plaintiff 
would be irreparably injured through the necessity of long- 
continued administrative proceedings before the Bureau of 
Internal Revenue and in the courts, and will be severely 
and irreparably damaged or injured in securing a prompt 
determination of the constitutional issues raised in the com¬ 
plaint, it is by the Court this 23 day of October, 1953. 

Ordered, that defendants National Enforcement Commis¬ 
sion; Francis J. Kelly, Chairman, National Enforcement 
Commission; Andrew P. Murphy and Gerald Mazur, mem¬ 
bers or alternate members of the National Enforcement 
Commission; Arthur S. Flemming, Acting Economic Stabi¬ 
lization Administrator; Harry Weiss, Executive Director 
of the former Wage Stabilization Board, and Isaac Groner, 
Counsel for said Harry Weiss, their agents, servants and 
employees, be and they are hereby restrained and enjoined 
until the convening of a three-judge court to act upon the 
motion for preliminary injunction from entering a final 
decision and order in the matter of Slim Olson, Inc., now 
pending before the National Enforcement Commission, or 
from issuing or causing to be issued a Certificate of Disal¬ 
lowance against plaintiff in the said matter; provided that 
plaintiff shall give security in the amount of $250.00, (cash 
deposited with the Clerk to be acceptable in lieu of bond), 
for the payment of such costs and damages as may be in¬ 
curred or suffered by defendants in the event it shall be 
found they have been wrongfully restrained hereby. 

Alexander Holtzoff, 

Judge . 

Seen and consent to substitution of bond previously fur¬ 
nished as bond set herein. 

Rufus E. Stetson, Jr., 

Ass*. 17. S. Atty. 


Filed Oct. 23, 1953. Harry M. Hull, Clerk 
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Filed Oct. 23, 1953. Harry M. Hull, Clerk 

Order 

This cause having been heard on plaintiff’s motion for 
a preliminary injunction, and the Court having heard argu¬ 
ment of counsel thereon, it is hereby 

Ordered, That plaintiff’s motion for a preliminary in¬ 
junction be and it hereby is denied. 

David A. Pine, 

Judge. 

Dated: October 23d, 1953. 

Seen. 

Robert W. Barker, 

Counsel for Plaintiff. 

Filed Nov. 4,1953. Harry M. Hull, Clerk 

Plaintiff’s Memorandum of Points and Authorities on 
Motion Before Three-Judge District Court for Pre¬ 
liminary Injunction Pendente Lite 

I. Statement of the case 

This is an action for preliminary and permanent injunc¬ 
tion against the National Enforcement Commission and 
named officials who are enforcing the wage stabilization 
program under Section 405(b) of the Defense Production 
Act of 1950, as amended, 64 Stat. 798, 66 Stat. 296, 50 
U. S. C. App. § 2061, et seq., which provides that: 

“No employer shall pay and no employee shall receive 
any wage, salary or other compensation in contraven¬ 
tion of any regulation or order promulgated by the 
President under this title. The President shall also 
prescribe the extent to which any wage, salary, or com- 
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pensation payment made in contravention of any such 
[wage or salary stabilization] regulation shall be dis¬ 
regarded by the executive departments and other gov¬ 
ernmental agencies in determining the costs or ex¬ 
penses of any employer for the purposes of any other 
law or regulation. ” 

The President’s powers under Section 405 have been exer¬ 
cised, by the Economic Stabilization Agency. 15 F. R. 6105. 
Specific enforcement powers were sub-delegated to the Na¬ 
tional Enforcement Commission to hear and determine 
complaints initiated by the Wage Stabilization Board, and, 
in the case of violation, to issue a Certificate of Disallow¬ 
ance to the Commissioner of Internal Revenue instructing 
that the amount fixed therein should be disallowed in com¬ 
puting the violator’s tax deductions. General Order 15, 17 
F. R. 2994, as amended, 17 F. R. 9977, and General Order 
18,17 F. R. 6925. 

On May 29,1952, a complaint was issued against plaintiff 
by the Wage Stabilization Board, charging payment of 
wages in contravention of the Defense Production Act of 
1950. (“Exhibit A” to the Complaint filed herein). After 
a hearing, the Regional Enforcement Commission found 
that plaintiff had paid $92,427.50 in wages, where $6,509.44 
thereof violated wage stabilization regulations, and that 
because of extenuating circumstances the policies of the 
wage stabilization program would be served by the disal¬ 
lowance of $5,000 of such excess wages for purposes of 
calculating plaintiff’s deductions under the revenue laws. 
(“Exhibit B”). 

On appeal, the National Enforcement Commission, on 
May 21, 1953, affirmed the determination of the Regional 
Enforcement Commission, with modifications to provide for 
disallowance of twice the amount found as excess payments, 
or $13,018.88. (“Exhibit C”). A petition for reconsidera¬ 
tion was filed with the Commission before a Certificate of 
Disallowance was issued to the Commissioner of Internal 
Revenue. At the hearing on the petition for rehearing, coun- 
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sel for plaintiff tried to raise by brief and oral argument 
the questions as to the jurisdiction of the Commission and 
the constitutionality of its action under Section 405, citing 
the various cases in which United States District Courts 
had granted temporary or permanent injunctions against 
the Commission. The Commission advised counsel that 
it would not give consideration to the questions in this case, 
it having heard arguments on constitutional and statutory 
grounds in other cases and having reached the conclusion 
that it had jurisdiction and that its action was not uncon¬ 
stitutional. (Affidavit of Carl S. Hawkins, filed with 
complaint). 

Thereupon, before the petition for reconsideration was 
acted upon, and thus before any final order or determina¬ 
tion was entered or a Certificate or Disallowance issued, 
plaintiff brought this action for an injunction. On Sep¬ 
tember 10, 1953, Judge Holtzoff granted a temporary re¬ 
straining order and set the motion for preliminary injunc¬ 
tion for a hearing. After several continuances, consented 
to by defendants, the motion for preliminary injunction 
came on to be heard on October 22, 1953, before Judge 
Pine, at which time plaintiff moved the Court to convene a 
three-judge District Court pursuant to Title 28 U. S. C., 
§§ 2282 and 2284 to take jurisdiction of the constitutional 
questions raised by the complaint, or, in the alternative, 
to grant a preliminary injunction based upon the non-con¬ 
stitutional questions over which the one-judge District 
Court might take jurisdiction. Judge Pine ruled (1) that 
he could not act upon the motion to convene a three-judge 
court, since he w r as not the district judge to whom the ap¬ 
plication for injunction or other relief had initially been 
made, 28 U. S. C. §2284(1), and referred the motion to 
Judge Holtzoff; and (2) that he would not issue a prelimi¬ 
nary injunction on the non-constitutional issues raised by 
the complaint, since, as to those issues, plaintiff had an 
adequate remedy at law. Accordingly, plaintiff appeared 
before Judge Holtzoff on the following day, October 23, 
1953, and applied for the convening of a three-judge court. 
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The application was granted and a temporary restraining 
order issued, restraining defendants from any further ac¬ 
tion pending the action of such three-judge court. 

II. Questions pending before United States Supreme Court 

The issues raised by the instant motion and complaint 
are now pending before the United States Supreme Court 
on direct appeal in two cases where three-judge District 
Courts have entered permanent injunctions against the 
National Enforcement Commission. Jonco Aircraft Corp. 
v. Franklin, et al., 22 U. S. L. Week 2043 (D. C., N. D. Texas, 
July 14, 1953, Civ. No. 5122), order allowing appeal signed 
by Mr. Justice Jackson August 14, 1953, Supreme Court 
Docket No. 323; and Grand Central Aircraft Co. v. Allen, 
et al., 22 U. S. L. Week 2074 (D. C., N. D. Calif., July 31, 
1953, No. 32541), not yet formally docketed in the Supreme 
Court. In the Jonco case the three-judge court held Sec¬ 
tion 405 (b) of the Defense Production Act of 1950 uncon¬ 
stitutional; in the Grand Central Aircraft case the three- 
judge court took jurisdiction because of the substantial 
constitutional questions raised, but in its decision it avoided 
the ultimate constitutional question by construing Section 
405(b) not to authorize the administrative action which was 
being taken under it. 

These pending appeals raise the very questions which 
must be decided in this action; the cases are indistinguish¬ 
able. If the Supreme Court notes probable jurisdiction, 
(and we are informally advised that the decision of whether 
or not to note in Jonco will probably be announced by No¬ 
vember 9, or 16, 1953) there must shortly thereafter be an 
authoritative decision. If the appeal is summarily dis¬ 
missed, reversed, or affirmed, there will be an even more 
immediate disposition of these issues. 

With matters in this posture, good sense dictates that the 
interests of these parties should be maintained in status 
quo until the United States Supreme Court has acted. The 
very pendency of these cases attests to the gravity of the 
questions raised in this case, and, at the same time, any 
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action by this Court to dispose of the constitutional ques¬ 
tions where a decision by the Supreme Court is so imminent 
would be a waste of judicial energy. Under such circum¬ 
stances, this Court should not even have to act upon the 
motion for preliminary injunction pendente lite. It would 
be enough if there could be a stay of administrative proceed¬ 
ings pending disposition of the Jonco and Grand Central 
appeals. Such a stay was entered, at Judge YoungdahPs 
urging, by consent of the parties, on the plaintiff’s applica¬ 
tion for a three-judge court in the case of WAGS Transpor¬ 
tation Co. v. N. E. C., C. A. 4009-53, September 16, 1953, 
involving the same issues, but, for some reason, defendants 
have not up to this time been willing to consent to a like 
stay in this case. 

Surely no injury could be done to the United States by 
such a stay. If the cases on appeal are affirmed, then the 
United States has had no legitimate claim for the additional 
tax liability which would have resulted if the Certificate of 
Disallowance had been allowed to issue. If the appeals are 
reversed, then plaintiff’s grounds for injunctive relief will 
be lost, and the United States may proceed with the dis¬ 
allowance and assessment of additional taxes, with interest 
to protect it for any time lost. 

III. Constitutional questions raised hereby are substantial 

This Court has jurisdiction if the complaint raises sub¬ 
stantial constitutional questions. Bonier v. Acheson, 106 
F. Supp. 445, 449 (D. C. D. C., 1952); see Jameson & Co. v. 
Morgenthau, 307 U. S. 171,172 (1939), Rolls-Royce v. Simp¬ 
son, 56 F. Supp. 22, 23 (D. C. D. C., 1944), Osage Tribe of 
Indians v. Ickes, 45 F. Supp. 179, 183, (D. C. D. C., 1942); 
cf. California Water Service Co. v. City of Redding, 304 
U. S. 252, 255 (1938). Jurisdiction does not depend upon 
plaintiff’s ability to succeed, at all odds, upon the ultimate 
merits of the constitutional issues. Bauer v. Acheson, 
supra; cf. Louisville and N. R. Co. v. Garrett, 231 U. S. 298, 
303-4 (1913). Therefore, “unless the constitutional ques¬ 
tions raised be colorable or fraudulent,” Firemen’s In- 
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surance Co. v. Beha, 30 F. 2d 539,540 (D.C. S.D. N.Y., 1928), 
or unless the lack of substantiality in the constitutional 
question appears 1 ‘because it is obviously without merit 
or because its unsoundness so clearly results from the previ¬ 
ous decisions of this [United States Supreme] Court as to 
foreclose the subject, 99 California Water Service Co. v. City 
of Redding, 304 U. S. 252, 255 (1938), this Court must hear 
and decide the issues raised. 

While one three-judge Court in this jurisdiction has de¬ 
clined to take jurisdiction in a similar case, Forsyth Engi¬ 
neering Co. v. Flemming, C. A. No. 3440-53 (Miller, Curran, 
Bastian; case remanded to single-judge Court and prelimi¬ 
nary injunction issued by same, September 10,1953), it can¬ 
not fairly be said that the constitutional questions are 
fraudulent or obviously without merit in view of the fact 
that two three-judge District Courts in other jurisdictions 
have granted permanent injunctions on the ultimate merits 
of the questions, Jonco and Grcvnd Central Aircraft cases, 
supra. Nor have the questions been foreclosed by previ¬ 
ous decisions of the Supreme Court. The pending appeals 
in Jonco and Grand Central Aircraft will either foreclose the 
questions or establish their ultimate merit; until then, their 
substantiality for jurisdictional purposes must be recog¬ 
nized. 

Likewise, plaintiff’s right to relief by preliminary injunc¬ 
tion does not depend upon the ultimate merits of the con¬ 
stitutional questions, but only upon their substantiality, 
combined with a real threat of irreparable harm. Mayo v. 
Lakeland Highlands Canning Co., 309 U. S. 310 (1940). 

IV. Section 405 of the Defense Production Act of 1950 is 

unconstitutional 

In essence the attack upon the constitutionality of Section 
405 is that it confers upon administrative authority the 
power to promulgate regulations, to determine their viola¬ 
tion, and to impose penalties, without any guiding stand¬ 
ards or limitations, and without provision for judicial safe- 
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guards or judicial review. The trend towards government 
by administrative fiat has gone a long way in this country, 
but surely it cannot validly go this far or the Fifth, Sixth, 
and Seventh Amendments to the Constitution simply do not 
mean what they say. Plaintiff’s rights thereunder to due 
process of law and trial by jury before it can be penalized 
for violation of law would be put at naught. 

More specifically, the unconstitutionality of Section 405 
is in the following: 

(a) It subjects plaintiff to a penalty imposed by adminis¬ 
trative authority, without provision for judicial safeguards 
or review, in contravention of rights of due process guaran¬ 
teed by the Fifth Amendment; 

(b) It subjects plaintiff to a penalty for violation of law 
in derrogation of its right to trial by jury under the Sixth 
or Seventh Amendments; 

(c) It subjects plaintiff to a penalty which bears no re¬ 
lationship to the nature of the offense, in derrogation of 
plaintiff’s right to equal protection and due process of law 
under the Fifth Amendment; 

(d) It delegates to the President the power to determine 
when violations have occurred and w r hat penalties shall be 
imposed without adequate standards, and is, therefore, an 
unconstitutional delegation of legislative power; and 

(e) It regulates wages, which is beyond the constitutional 
power of Congress except under the war powers, which 
could not validly have been exercised here. 

A. Administrative imposition of a penalty witlnout trial 
by jury or judicial review. 

Pursuant to Section 405(b) of the Act, the National En¬ 
forcement Commission determines violations of wage stabil¬ 
ization regulations and then certifies the extent to which 
any w'age paid in contravention of the regulations shall be 
disallowed for purposes of computing the alleged violator’s 
deductions under the revenue law. While the ultimate 
exaction will be in the form of additional tax liability, it is 
perfectly apparent that its objective is punishment for in- 
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fraction of the law and not to raise revenue for the support 
of the government. An otherwise illegal penalty cannot be 
validated under the label of a tax, U. S. v. Constantine. 296 
U. S. 287, 295 (1935), Bailey v. Drexel Furniture Co., 259 
U. S. 20 (1922), nor masked as a remedial civil sanction 
when its purpose is punitive, Republic Steel Corp. v. N. L. 
R. B., 311 U. S. 7 (1940). The difference between a true tax 
and a penalty in the form of a tax has been variously ex¬ 
pressed, but in terms of application to the present problem, 
the test offered by Mr. Justice Roberts in U. S. v. Constan¬ 
tine, supra, is most pertinent: 

“Where, in addition to the normal and ordinary tax 
fixed by law, an additional sum is to be collected by 
reason of conduct of the taxpayer violative of the law, 
and this additional sum is grossly disproportionate to 
the amount of the normal tax, the conclusion must be 
that the purpose is to impose a penalty as a deterent 
and punishment of unlawful conduct.” 

The above elements of a penalty combine here. Over and 
above the ordinary tax fixed by the revenue laws giving full 
effect to business deductions under I. R. C. § 23, the violator 
of Section 405 is to be assessed an additional sum which 
can amount to the tax on the entire payroll (not just the sum 
paid in excess of that authorized by regulations) which has 
been disallowed by reason of conduct violative of the law. 

The power to impose such a penalty cannot constitution¬ 
ally be conferred upon administrative officials. See Lipke 
v. Lederer, 259 U. S. 557 (1922), Regal Drug Corp. v. War- 
dell, 260 U. S. 386 (1922). The reasons are cogently set 
forth in the opinion in the latter case which also quotes from 
the former: 

“Describing the power [to levy the tax which the 
Collector threatened to exercise] -we said, that the Col¬ 
lector was undertaking to punish Lipke ‘bv fine and 
penalty for an alleged criminal offense without hearing, 
information, indictment, or trial by jury, contrary to 
the Federal Constitution’. And we said further that, 


46 


if the ‘section had the meaning ascribed to it by the de¬ 
fendant [the Collector], it is unconstitutional.’ . . . 
We took pains to say . . . that we could not ‘con¬ 
clude in the absence of language admitting of no other 
construction, that Congress intended that penalties 
for crime should be enforced through the secret find¬ 
ings and summary action of executive officers. The 
guarantees of due process of law and trial by jury are 
not to be forgotten or disregarded.” 

See also U. S. v. Jepson, 90 F. Supp. 983 (D. C. N. J., 1950) 
(right to trial by jury could not be abrogated in action to 
recover excess rents under Price Control Act of 1942). 
Cases involving administrative authority to impose re¬ 
medial civil sanctions, N. L. R. B. v. Jones & Laughlin 
Steel Co., 301 U. S. 1 (1937), are clearly distinguishable, 
since the exaction cannot go beyond restitution; if vindi¬ 
cation of public interest by an additional exaction is sought, 
it will fail as a penalty. Republic Steel Corp. v. N. L. R. B., 
supra. 

In any event, the minimal requirement of due process 
necessary to validate administrative action directly affect¬ 
ing legal rights, as does the exaction here, is an opportunity 
to challenge the validity of the regulations which are the 
grounds for imposition of the sanction, and judicial review 
to assure that the law has been correctly interpreted and 
applied and that the administrative order has been based 
upon substantial evidence. Ng Fung Ho v. White, 259 U. S. 
276 (1922), Estep v. United States, 327 U. S. 114 (1946); 
cf. St. Joseph Stockyards Co. v. U. S., 298 U. S. 38 (1936). 
Here there is no provision for any of these basic safeguards 
of due process. There is no provision in the Act for re¬ 
view of administrative determinations under Section 405, 
although there are elaborate provisions for review of price 
and rent control matters (see Sections 407 and 408). Ad¬ 
ministrative proceedings under the Act are expressly ex¬ 
empted by Section 709 from the provisions of the Adminis¬ 
trative Procedure Act, except as to Section 3 thereof (notice 
and publication). While mere silence as to review does not 
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necessarily mean that Congress meant to foreclose it, Stark 
v. Wickard, 321 U. S. 288, 309 (1941), this Act, construed as 
a whole, is subject to the interpretation that the failure 
to provide review of Section 405 proceedings was meant to 
make administrative action final and non-review\able. 

Here we have more than the difficulties of construing the 
Act in its failure to provide review. The Economic Stabili¬ 
zation Administrator by General Order 15, 17 F. R. 2994, 
has decreed that a certificate of disallowance issued pursu¬ 
ant to Section 405 shall be binding upon the Tax Court or 
on any other court. While we will not, of course, admit that 
an Administrator has the power to put his own acts beyond 
judicial review, General Order 15, as an administrative in¬ 
terpretation of Section 405, is entitled to some weight. It 
is, we fear, at least presumptively declaratory of the law, 
and a right to judicial review of the certificate of disallow*- 
ance may only be assured after a successful collateral attack 
establishing that the administrator exceeded his power in 
making the regulation. Boske v. Commingore, 177 U. S. 
459, 470. There is the further difficulty that General Order 
15, purporting to foreclose judicial review, was issued prior 
to the June 30,1953 Amendments to the Defense Production 
Act of 1950, supra , and that Congress in the amending 
process made no effort to alter this situation, so that there 
is danger of the interpretation that Congress acquiesced in 
General Order 15 by its silence in the amending process. At 
the least it cannot be said that the issue is free from doubt; 
therefore, the constitutional question is substantial. 

B. Penalty bears no reasonable relationship to the offense 

The penalty imposed, whether it be punitive or remedial, 
must bear some reasonable relationship to the offense com¬ 
mitted and the purposes sought to be accomplished by the 
statute; otherwise its determination is left to the caprice 
of the administrator and not due process of law. Missouri 
Pacific Ry. Co. v. Tucker . 230 IT. S. 340, 348, 351 (1913). 
Under Section 405, the administrator asserts authority to 
disallow the entire wage paid in contravention, not merely 
the excess beyond what would have been permissible under 
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regulations. Once the penalty goes beyond disallowance 
of the illegal excess, there is nothing to assure its equal 
application among offenders or its relationship to the pur¬ 
poses of the Act. One who has paid $1,000 in wages, of 
w’hich $100 represents illegal excess, is subject to the same 
penalty as one who has paid $1,000 of which $500 represents 
illegal excess. This is more than an academic point in the 
instant case, since the National Enforcement Commission 
has determined to disallow an amount double the excess 
payment without any indication of the standards by which 
it arrived at this penalty instead of accepting the disallow¬ 
ance of less than the amount of excess recommended by the 
Regional Enforcement Commission because of mitigating 
circumstances. The statute permitting such arbitrary exer¬ 
cise of administrative power must fail. 

C. Invalid delegation of legislative powers 

Title IV of the Defense Production Act of 1950 purport¬ 
edly gave unlimited powers to the President relative to the 
imposition of wage controls, exceptions thereto, and the 
penalties for violation, without any real guides or standards 
to guide him. This is particularly true with respect to Sec¬ 
tion 405(b) delegating to him the power to prescribe penal¬ 
ties for violations. In this attempt Congress violated 
Article I, §$ 1,18 of the Constitution. This was the grounds 
for issuance of a permanent injunction against the National 
Enforcement Commission in Jonco Aircraft Corp. v. Frank¬ 
lin,, supra. Cf. Carter v. Carter Coal Co., 298 U. S. 238; 
Panama Refining Co. v. Ryan, 293 U. S. 388. 

D. Wage controls beyond the constitutional power of 

Congress 

The power, if any, to impose maximum wage controls 
rests with the states under the Tenth Amendment. In pur¬ 
porting to authorize wage controls, Congress was not acting 
under any of its prescribed powers, such as the regulation 
of interstate commerce, tariff regulations, etc. The Defense 
Production Act of 1950 differs from the Economic Stabili¬ 
zation Act of 1942 in that the latter was a valid exercise of 
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Congress’ war power, while the former is not, since there 
has been no declaration of war since the cessation of the 
war with Japan. 

V. Jurisdiction over non-constitutional questions 

Having acquired jurisdiction by virtue of the existence 
of substantial constitutional questions, this Court has juris¬ 
diction of the whole cause and may dispose of it even on 
non-constitutional grounds. Cf. Firemen's Insurance Co. 
v. Beha, 30 F. 2d 539, 540 (D. C. S. D. N. Y., 1928); Wofford 
Oil Co. v. Smith, 263 Fed. 396, 403 (D. C. M. D. Ala., 1920); 
Modern Woodmen of America v. Casados, 15 F. Supp. 483, 
486 (S. C. N. Mex., 1936). Thus in the Grand Central Air¬ 
craft case, supra, the three-judge District Court in Cali¬ 
fornia took jurisdiction because of the same constitutional 
questions raised here, but ultimately granted a permanent 
injunction against the National Enforcement Commission 
on grounds that the power to determine violations of regu¬ 
lations was vested in the United States District Court under 
Section 706 of the Act, and that administrative enforcement 
proceedings were totally unauthorized under Section 
405(b). 

This Court’s exclusive jurisdiction over all the matters 
raised in the case is not affected by the interlocutory order 
previously entered by Judge Pine. There is no law of the 
case rule in interlocutory orders in this jurisdiction. 
Youngstown Sheet & Tube Co. v. Sawyer, 103 F. Supp. 569, 
573 (D. C. D. C., 1952), aff’d 343 U. S. 579. Jurisdiction 
having vested in a statutory three-judge court by virtue of 
the existence of substantial constitutional questions, the 
ultimate disposition of the case cannot be affected by an¬ 
ticipatory action of a one-judge court. Barnwell Bros. v. 
South Carolina, 17 F. Supp. 803 (D. C. E. D. S. C., 1937) 
(rev’d on other grounds, 303 U. S. 177); cf. Ex Parte Metro¬ 
politan Water Co., 220 U. S. 539 (1911); Crescent Mfg. Co. 
v. Wilson, 242 Fed. 462, 464 (C. A. 2,1917). While it is true 
that the constitutional questions could have been waived or 
abandoned, thereby, conferring jurisdiction upon the one- 
judge court, Ex Parte Hobbs, 280 U. S. 168 (1929); see 
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Indianapolis Water Co. v. McCart, 13 F. Supp. 107, 109 
(D. C. S. D. Ind., 1934); cf. Smith v. Wilson, 273 U. S. 388 
(1927); but cf. Texas Electric Ry. Co. v. Eastus, 25 F. Supp. 
825, 828 (D. C. N. D. Tex., 1938), such cannot be the case 
here where the constitutional questions were expressly 
reserved and the motion for a three-judge court interposed 
before any action was taken by the one-judge court. Cf. 
Rolls-Royce v. Simpson, 56 F. Supp. 22,23 (D. C. D. C., 1944) 
(duty of a single judge to convene a three-judge court in 
appropriate case and withhold further action himself, even 
if the three-judge question is not raised by either party.) 

VL Administrative enforcement proceedings unauthorized 

While all of the constitutional questions involved in the 
Defense Production Act of 1950 cannot be resolved by statu¬ 
tory construction, if the Act is properly construed to avoid 
some of the most obvious constitutional difficulties, the 
administrative enforcement procedure being threatened 
against plaintiff is without authority of law, thereby mak¬ 
ing it unnecessary to reach the remaining constitutional 
questions. If the Act is thus construed, the administrative 
enforcement procedure is illegal and unauthorized for the 
following reasons: 

A. Jurisdiction to determine violations under the Act is 
vested exclusively in the Courts 

There is no statutory authority for administrative deter¬ 
mination of violations. Section 405(b) of the Act, supra, 
merely outlaws violation of regulations, with the provision 
that the President shall * 4 prescribe the extent to which any 
wage, salary, or compensation payment made in contraven¬ 
tion’ ’ should be disallowed. The specific procedure for 
civil enforcement of violations of Section 405(b) is provided 
by Sections 409(a) and 706(b) of the Act, as follows: 

“Sec. 409. (a) Whenever in the judgment of the 
President any person has engaged or is about to engage 
in any acts or practices which constitute or will con¬ 
stitute a violation of any provision of section 405 of 
this title, he may make application to the appropriate 
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court for an order enjoining such acts or practices, or 
for an order enforcing compliance with such provisions, 
and upon a showing by the President that such person 
has engaged or is about to engage in any such acts or 
practices a permanent or temporary injunction, re¬ 
straining order, or other order shall be granted without 
bond.” 

“Sec. 706. (b) The district courts of the United 
States . . . shall have jurisdiction of violations of this 
Act or any rule, regulation, order, or subpena there¬ 
under, and of all civil actions under this Act to enforce 
any liability or duty created by, or to enjoin any viola¬ 
tion of, this Act or any rule, regulation, order, or sub¬ 
pena thereunder. ...” 

It is obvious, from a reading of the whole statutory 
scheme, that determination of violations of Section 405 
was to be pursuant to an action for an enforcement order 
or injunction in the district courts, as provided by Sections 
409(a) and 706(b), and that the President’s function was 
to be limited to the prescription of the extent to which 
amounts involved in violations, thus determined, should be 
disallowed. Any other construction of the Act renders Sec¬ 
tions 409(a) and 706(b), as they relate to civil enforcement, 
virtually meaningless, and raises serious constitutional 
questions, heretofore discussed, as to the deprivation of due 
process in unchecked administrative authority to determine 
violations and impose penalties without regard for rights 
to trial by jury or provision for judicial review. 

It was upon this ground that the three-judge district 
court in California reached its conclusion that administra¬ 
tive enforcement proceedings were unauthorized in the 
Grand Central Aircraft case, supra : 

“We are unable to perceive in the Defense Produc¬ 
tion Act any authority for the imposition of penalties 
by the National Enforcement Commission. To the con¬ 
trary, the statute vests jurisdiction in the District 
Court of the United States of all actions under the Act 
to enforce any liability or duty created thereby. . . . 
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It is true that the Act authorizes the President to pre¬ 
scribe the extent to which any unauthorized payment 
made by an employer to an employee may be disre¬ 
garded by Executive Departments (such as the Treas¬ 
ury) in determining gain for tax purposes. . . . But 
the statute nowhere vests in the President or in any 
delegated agency the power to actually impose penal¬ 
ties.” 22 U. S. L. Week 2074. 

A similar opinion was expressed as the basis for granting 
a preliminary injunction against the National Enforcement 
Commission in the case of Belcher Oil Co., Inc., v. N. E. C., 
et cd., 22 U. S. L. Week 2030 (D. C. N. Ga., July 6,1953): 

“This Court is presently of the opinion that the Act 
did not authorize the President to determine whether 
. . . wage adjustments were made in violation of the 
Act or the regulations promulgated thereunder, but 
confined the power of the President to prescribe the 
extent to which compensation payments in contraven¬ 
tion of the regulations should be disregarded by the 
executive departments and other governmental agen¬ 
cies in determining the costs or expenses of the em¬ 
ployer for the purposes of any other law or regulation. 

“Consequently, the delegation of this authority by 
the President to the head of the agency, the ESA, did 
not confer upon that official powers that the President 
did not have.” 

As a corollary to this same point, Section 706(b) of the 
Act provides that “All litigation arising under this Act or 
the regulations promulgated thereunder shall be under the 
supervision and control of the Attorney General.” Under 
the administrative enforcement procedure used against 
plaintiff, prosecution was allegedly under the auspices of 
the Wage Stabilization Board, contrary to the express pro¬ 
visions of Section 706(b) and, therefore, entirely without 
authority. 
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B. The authority of the National Enforcement Commission 
expired on April 30 , 1953 , before its decision in this 
case was entered. 

Title IV of the Defense Production Act of 1950, as 
amended, expired on April 30, 1953, and with it expired 
Section 405(b) and whatever administrative enforcement 
power the Commission might have otherwise had thereto¬ 
fore. The Commission was, therefore, without legal au¬ 
thority to issue its Decision and Order of May 31,1952, and 
does not have authority to take further action by issuing a 
certificate of disallowance. 

There has been no statutory provision for the preserva¬ 
tion of administrative enforcement proceedings beyond the 
expiration of Title IV. Under Section 706(b), supra , estab¬ 
lishing the jurisdiction of the district courts, the courts 
were expressly granted continuing jurisdiction to deter¬ 
mine past violations and resulting penalties. 

“The termination of the authority granted in any 
title or section of this Act, or of any rule, regulation, 
or order issued thereunder, shall not operate to defeat 
any suit, action, or prosecution, whether theretofore 
or thereafter commenced, with respect to any right, lia¬ 
bility, or offense incurred or committed prior to the 
termination date of such title or of such rule, regula¬ 
tion, or order.” 

The juxtaposition of this provision in the Section con¬ 
ferring jurisdiction upon the courts, fortified by the lan¬ 
guage of the savings clause itself—i.e., “shall not operate 
to defeat any suit, action or prosecution’ y —makes it ap¬ 
parent that there was no intent to save administrative pro¬ 
ceedings (if, indeed there was ever any intent to authorize 
administrative enforcement proceedings, in the first place). 

Likewise, the general liquidation provision of the Defense 
Production Act of 1950 does not contain any authority for 
perpetuation of administrative enforcement proceedings 
beyond the expiration of Title IV, since it merely perpetu¬ 
ates any agency created under the Act for six months solely 
“for purposes of liquidation.” Sec. 717(b)(3). Obviously 
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the power to liquidate does not include the power to make 
new determinations and disallowances. 

This point, we understood, has been the basis for numer¬ 
ous decisions to grant preliminary injunctions against the 
National Enforcement Commission, including the following: 

U. S. Hoffman Machinery Gory. v. N.E.C., C.A. 2125-53 
(D.C. D.C., May 29, 1953); Reuben H. Donnelley Corp. v. 
N.E.C., C.A. 2598-53 (D.C. D.C., June 17, 1953); Capital 
Transit Co. v. N.E.C., C.A. 2623-53 (D.C. D.C., June 17, 
1953); Forsyth Engineering Co. v. Flemming, C.A. 3440-53 
(D.C. D.C., September 10,1953); Oak Manufacturing Co. v. 
Kelly, C.A. 3477-53, (D.C. D.C., September 3, 1953); Aaron 
Machinery Co. v. N.E.C., C.A. 3754-53 (D.C. D.C., October 5, 
1953); Greenfield Broken Stone Co. v. Flemming, C.A. 4040- 
53 (D.C. D.C., September 18, 1953). 

C. The National Enforcement Commission does not have 
authority to disallow more than the amount paid in 
excess of wages allowable under regulations. 

As discussed heretofore, Section 405(b) merely author¬ 
izes the disallowance of “any wage, salary, or compen¬ 
sation payment made in contravention’’ of regulations, 
while, under the administrative enforcement procedure, 
power is asserted to disallow “the entire amount of the 
wage, salary or other compensation paid ...” without 
limitation to the amount “in excess of whatever payment 
was permissible under the governing regulation.” E.S.A. 
G.O. 15 §4(b) 17 F.R. 2994. Obviously, only the amount 
paid in excess of what was permissible under governing 
regulations could be a “payment made in contravention” 
within the plain meaning of the Act, but in this case there 
is an actual threat to disallow twice the amount of the excess 
over what was permissible under the regulations. If the 
Act is properly construed, this threat goes beyond the 
power of the Commission, and plaintiff should not be forced 
to submit to such illegal action. If the Act is construed to 
authorize this procedure, we are faced again with the uncon¬ 
stitutionality of administrative power to impose a penalty 
which bears no relationship to the offense nor the purposes 
of the Act. 
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D. The action of the National Enforcement Commission 
is in violation of the express statutory prohibition 
against sub-delegation of enforcement powers. 

Section 403(a) of the Act reads as follows: 

“At such time as the President determines that it 
is necessary to impose price and wage controls gener¬ 
ally over a substantial portion of the national economy, 
he shall administer such controls . . . through a new 
independent agency created for such purpose. Such 
agency may utilize the services, information, and facil¬ 
ities of other agencies and departments of the Govern¬ 
ment, but such agency shall not delegate enforcement 
of any of the controls to be administered by it under 
this section to any other agency or department.” (em¬ 
phasis added) 

The expressed Congressional purpose behind this lan¬ 
guage was to insure that the agency responsible for admin¬ 
istration of wage controls would also administer price con¬ 
trols, so that responsibility for both would be properly 
integrated. Sen. Rep. No. 2250 on S. 3936, 81st Cong., 
2nd Sess. 

The “new independent” agency created pursuant to 
Section 403(a) was the Economic Stabilization Agency. 
Despite the express prohibition against sub-delegation, the 
Economic Stabilization Administrator created a separate 
agency, the Wage Stabilization Board, and conferred 
powers to enforce the wage stabilization program upon 
that agency. The Wage Stabilization Board, in turn, set 
up the National Enforcement Commission to hear and 
determine enforcement cases. In its June 30, 1952, Amend¬ 
ment to the Defense Production Act, 66 Stat. 296, Congress 
gave the Wage Stabilization Board statutory status, but 
expressly limited its functions to initiating and recommend¬ 
ing general wage policies and regulations, thereby reaffirm¬ 
ing that the responsibility for enforcement of the wage pro¬ 
gram should rest with the single agency under the Presi¬ 
dent. Notwithstanding this clear expression of Congres¬ 
sional intent, the Economic Stabilization Administrator by 
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General Order 18, 17 F.R. 6925, purported to create a new 
National Enforcement Commission and to delegate to it 
the enforcement powers which he was expressly forbidden 
to delegate. 

E. The Wage Stabilization Board has had no legal exist¬ 
ence, and consequently no power to prosecute adminis¬ 
trative enforcement proceedings, since the collapse 
of its statutory tri-partite composition in December 
of 1952 . 

The June 30, 1952 Amendment to the Act, supra, set up 
the Wage Stabilization Board with provision for equal 
representation of public, labor, and industry interests. It 
is clear, then, that the Board’s functions must be carried out 
under the tri-partite scheme as provided by Congress 
With the resignation of industry members of the Board 
on December 12, 1952, the statutory tri-partite Board col¬ 
lapsed, and no provision has even been made for its reacti¬ 
vation, nor has Congress made any provision for the trans¬ 
fer of its functions. Any administrative attempt to reacti¬ 
vate the Board under other than its tri-partite composition, 
or to reassign its functions is in clear violation of the Act, 
and any presumption of administrative authority to prose¬ 
cute plaintiff in the name of the Board since that date is 
illegal and should be enjoined. 

VII. Plaintiff's irreparable injury. 

There is no question but what plaintiff is threatened with 
a substantial detriment by the administrative action sought 
to be enjoined. The threatened penalty, in the form of 
increased tax liability, is not, of course, a legal injury if 
its imposition is sanctioned by law. But here the unde¬ 
niable weight of authority, as evidenced by the cases in 
this and other courts granting preliminary and permanent 
injunctions against the National Enforcement Commission, 
has established that there is, at the very least, a substantial 
question as to the legality of the administrative enforce¬ 
ment procedure. Therein lies the threat of irreparable 
harm—that plaintiff may be subjected to administrative 
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action and a resulting penalty, as to which there is a sub¬ 
stantial question of validity, without any adequate, clear, 
and certain legal remedy by which to get a prompt judicial 
determination of the validity of the threatened action. The 
irreparable injury, as such, has two facets: one, the sub¬ 
stantial threat that there may never be any remedy at law, 
and, two, the fact that even if there should be some ultimate 
remedy at law, it is inadequate, since plaintiff must submit 
to the expense and burden of pursuing the same when there 
is a substantial question as to the power and jurisdiction of 
the administrative officers. 

The cases are clear that under these circumstances the 
hand of equity will be stayed only if a legal remedy is clear, 
prompt, certain, and equally adequate as the equitable 
remedy. Society of the Sisters v. Pierce, 296 Fed. 928, 931, 
aff’d 268 U.S. 510; Davis v. Wakelee, 156 U.S. 680, 688; 
Boyce's Ex’rs. v. Grundy, 3 Pet. 210; Watson v. Sutherland, 
5 Wall. 74, 78; Harris Stanley Coal & Land Co. v. Chesa¬ 
peake & Ohio By. Co., 154 F. 2d 450, 453. We have discussed 
heretofore the doubts and uncertainties which attend the 
issue of whether any legal review of the administrative 
enforcements proceedings sought to be enjoined will be 
possible in view of the silence of the Section 405, the inter¬ 
pretation of its failure to provide review in context with 
elaborate provisions for review in other portions of the 
same Act, and the administrative construction that has been 
placed on the Act foreclosing review. 

In the face of all these uncertainties the Government has 
suggested that there is no threat of irreparable harm be¬ 
cause of a possible review in the Tax Court or in the Dis¬ 
trict Court in a suit for a refund. The authority to assure 
such review is entirely lacking. Government counsel has 
been able to cite but two cases, both involving the disallow¬ 
ance procedure under an entirely different statute, the 
Wage Stabilization Act of 1942. In N. A. Woodworth Co. 
v. Kavancmgh, 102 F. Supp. 9, a United States district court 
in Michigan did undertake to review questions of law in¬ 
volved in a certificate of disallowance, but the opinion ex¬ 
pressly noted that the court had “no right to review and 
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redetermine questions of fact . . thereby implying that 
the court would not question the substantiality of the evi¬ 
dence upon which the administrative findings were based. 
The Sixth Circuit affirmed the decision, per curiam , without 
discussing the question. 202 F. 2d 154. In the other case, 
Weather-Seal Mfg. Co . v. Commissioner , 16 T.C. 1312, the 
question of authority to review a certificate of disallowance 
was never raised, insofar as we can determine, either before 
the Tax Court or the Sixth Circuit, which again affirmed 
without discussion. 199 F.2d 154. 

Such speculative prospects for ultimate legal relief are 
inadequate to overcome the substantial threat of irrepa¬ 
rable injury and oust equity of jurisdiction. As stated in 
Davis v. Wakelee, supra: 

“It is a settled principle of equity jurisprudence that 
if the remedy at law be doubtful, a court of equity will 
not decline cognizance of the suit. . . . Where equity 
can give relief plaintiff ought not to be compelled to 
speculate upon the chance of his obtaining relief at 
law.” 

This principle was reaffirmed as recently as the Supreme 
Court’s decision in Sawyer v. Youngstown Sheet & Tube 
Co. et al. } 343 U. S. 479, 584. In that case the government 
had contended against the issuance of a temporary in¬ 
junction, restraining seizure of the steel properties, on 
grounds that there would be a complete and adequate 
remedy in the Court of Claims if the properties were 
wrongfully taken. The Supreme Court did not find it 
necessary to rule that there was no prospect for such relief 
in order to affirm the issuance of the preliminary injunc¬ 
tion; it was enough that prior cases had “cast doubt” upon 
the availability of such remedy. 

Defendants, however, have tried to offset this rule by 
the argument that in a case involving the action of public 
officials the established principles of equity must give way 
to a harsher rule in favor of the larger public interest. 
The argument assumes what the courts of this country have 
never been willing to admit—that there is a public interest 
in sheltering officious action from legal scrutiny when a 
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substantial question of authority has been raised. Indeed, 
the tendency of the courts has been in the other direction, 
to protect the individual by immediate injunctive relief, 
even though some more remote legal remedy might be avail¬ 
able after submission to the questioned authority. Sawyer 
v. Youngstown Sheet <& Tube, supra; Work, Secretary of 
the Interior v. Louisiana, 269 U. S. 250, 254; Garfield v. 
Goldsby, 211 U. S. 249, 262. It is a question of sovereign 
dignity, an affirmation that no public official is above in¬ 
quiry into the legality of his actions. 

It is essentially this same concern for protecting persons 
against abuse of official power which impels judicial inter¬ 
vention, despite the non-exhaustion of administrative reme¬ 
dies, where, as here, threatened agency action is under an 
unconstitutional statute, Panitz v. District of Columbia , 112 
F. 2d 39, Smith v. Cahoon, 283 U. S. 553, or exceeds statu¬ 
tory authority or jurisdiction, Waite v. Macy, 246 U. S. 606 
Skinner v. Eddy, 249 U. S. 557, 562, Kolpke v. Fontecchio, 
177 F. 2d 125, Varney v. Warehime, 147 F. 2d 238, 243; 
which permits one threatened with criminal prosecution 
under an unconstitutional statute to enjoin the prosecution 
rather than to wait and hazard his defense upon prosecu¬ 
tion, Kennington v. Palmer , 255 U. S. 100, Ex Parte Young , 
209 U. S. 123, and which permits the intervention of federal 
equity where state remedies for constitutional wrong by 
state officials are doubtful or inadequate, Hillsborough v. 
Cromwell, 236 U. S. 620. 

It offends all of these authorities to suggest that because 
the threatened action is under official color and there is 
some speculative possibility of a remedy at law, plaintiff 
must endure administrative prosecution, despite a sub¬ 
stantial question as to its validity. 

Conclusion 

Substantial constitutional questions give this Court juris¬ 
diction, whether it ultimately disposes of the controversy 
on the constitutional grounds or avoids them by statutory 
interpretation. Plaintiff’s right to a preliminary injunc¬ 
tion, pending ultimate decision on the merits, is not depend- 
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ent upon its ultimate ability to sustain its objections to tbe 
administrative enforcement procedure. It is sufficient that 
substantial questions have been raised as to the validity of 
the administrative action, fortified by precedent squarely 
in point in numerous other cases granting temporary and 
permanent injunctions, and that there are serious doubts as 
to the availability of an adequate legal remedy. Under 
these circumstances, the obvious course of justice is in 
granting a preliminary injunction to preserve the rights of 
the parties in status quo, until the issues raised thereby 
have been authoritatively decided in the pending appeal 
before the United States Supreme Court. 

Respectfully submitted, 

Ira A. Huggins, 

Wilkinson, Boyden, Cragun & 
Barker. 

By Carl S. Hawkins, 

Attorneys for Plaintiff. 

Order 

The plaintiff’s complaint, having prayed for a prelimi¬ 
nary injunction and a permanent injunction restraining the 
defendants from proceeding with admininstrative enforce¬ 
ment action under § 405(b) of the Defense Production Act 
of 1950, 64 Stat. 798, as amended, 66 Stat. 296, on the ground 
that said section is repugnant to the Constitution of the 
United States, this three-judge court was constituted under 
28 U. S. C. §§ 2282 and 2284 to hear and determine the 
plaintiff’s application for such injunctions. 

The court, having convened and having heard oral 
argument and considered briefs filed by the parties on the 
plaintiff’s motion for an interlocutory injunction and the 
defendants’ opposition thereto, is of the opinion that no 
substantial question is presented as to the constitutionality 
of § 405(b) of the Act and that this three-judge court is 
therefore without jurisdiction to hear and determine the 
application for such injunctions. 

It is in consequence ordered that this cause be and it is 
returned to a single judge of this court to be heard and 
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determined without regard to the provisions of 28 IT. S. C. 
§§2282 and 2284; and this three-judge court is dissolved. 

Wilbur K. Miller, 

United States Circuit Judge. 

Alexander Holtzoff, 

United States District Judge. 

Edward M. Curran, 

United States District Judge. 

November 13, 1953. 

Order Continuing Tempoary Restraining Order 

This Court having granted a temporary restraining order 
on October 23, 1953, restraining defendants from conduct 
as therein set forth pending convening of a three-judge 
court to consider the constitutional questions raised by 
plaintiff’s motion for a preliminary injunction, pendente 
lite; and the three-judge court having met November 13, 
1953, and the same day having determined that there was 
no substantial constitutional question. 

And the three-judge court having entered an order dis¬ 
solving itself and remanding the case to this Court for 
disposition of plaintiff’s motion for a preliminary injunc¬ 
tion on the statutory or other non-constitutional questions 
raised herein, it is, therefore, by the Court this 13 day of 
November, 1953: 

Ordered, that the temporary restraining order entered 
October 23, 1953, be and it is hereby continued and the de¬ 
fendants be and they are hereby restrained as set forth 
therein, until the 20th day of November, 1953, inclusive on 
which date plaintiff’s motion for a preliminary injunction, 
pedente lite , shall be heard before this Court. 

No objection as to form. Rufus E. Stetson Jr., Asst. 
U. S. Atty. 

Alexander Holtzoff, 

Judge. 


Filed Nov. 24,1953. Harry M. Hull, Clerk. 
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Motion for Summary Judgment 

Come now the defendants by the United States Attorney 
for the District of Columbia and move this Court for sum¬ 
mary judgment on the grounds that there is no genuine 
issue of fact and that defendants are entitled to judgment 
as a matter of law. 

Leo A. Rover, 

United States Attorney. 

Oliver Gasch, 

Assistant United States Attorney. 

Frank H. Strickler, 

Assistant United States Attorney. 

Rufus E. Stetson, Jr., 
Assistant United States Attorney. 

Filed Nov. 25, 1953. Harry M. Hull, Clerk. 

Plaintiff's Motion for Default Judgment or in the 
Alternative for Summary Judgment 

Plaintiff respectfully moves the Court to enter herein its 
judgment by default for plaintiff on grounds of defendant’s 
failure to answer to the complaint, as shown by affidavit 
filed herewith, within the time prescribed by Rule 12, F. R. 
C. P.; or, in the alternative, to enter summary judgment 
for plaintiff on grounds that there is no genuine issue of 
fact and that plaintiff is entitled to judgment as a matter of 
law. In further support of this motion, as showing grounds 
therefor, plaintiff respectfully refers to the memorandum of 
points and authorities filed in support hereof, and to the 
exhibits and affidavit field with the verified complaint. 

Ira A. Huggins, 

Wilkinson, Boyden, Cragun & 
Barker. 

By Carl S. Hawkins, 

Attorneys for Plaintiff. 

Order Relaxing Temporary Restraining Order 

Upon the consent of the parties, shown upon the face of 
this Order, the consent of defendants being subject to the 
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condition that such consent shall not be construed as a 
waiver of defendants’ objection to the exercise of any 
equitable powers by this Court where, as defendants con¬ 
tend, plaintiff has failed to exhaust its administrative 
remedy, it is by the Court, this 11 day of December, 1953: 

Ordered, That the temporary restraining order entered 
herein on October 23, 1953, as continued on November 20, 
1953, shall be, and the same is hereby relaxed only to the 
extent necessary to permit defendants, or their successors, 
or any of them, to dispose of plaintiff’s petition for recon¬ 
sideration pending before the National Enforcement Com¬ 
mission on September 10, 1953, when the complaint herein 
was filed, provided that no certificate of disallowance shall 
be issued thereon; and that the temporary restraining order, 
as hereby modified, and the hearing on the pending cross¬ 
motions for summary judgment are hereby continued until 
Monday, January 11,1954, or until the earlier order of this 
Court. 


Alexander Holtzoff, 

Judge. 


We consent: 

Ira A. Huggins, 

Wilkinson, Boyden, Cragun & Barker, 
By: Carl S. Hawkins, 

Rufus E. Stetson, Jr., 

Assistant United States Attorney , 
Attorney for Defendants. 


Order Substituting Parties Defendant 

Upon consideration of the motion filed herein for sub¬ 
stitution of parties defendant, and it appearing to the Court 
that there is a substantial need of continuing and maintain¬ 
ing this cause, it is, by the Court, this 15 day of February, 
1954, 

Ordered, that substitutions of parties defendant be, and 
the same are, hereby made, as follows: the National En¬ 
forcement Commission of the Office of Defense Mobiliza¬ 
tion for the National Enforcement Commission; Francis J. 
Kelly, Chairman of the National Enforcement Commission 
of the Office of Defense Mobilization for Francis J. Kelly, 
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Chairman of the National Enforcement Commission; James 
L. Kunen and George Seltzer, members of the National 
Enforcement Commission of the Office of Defense Mobiliza¬ 
tion for Andrew P. Murphy and Gerald Mazur, members 
of the National Enforcement Commission; Arthur S. Flem¬ 
ming, Director of the Office of Defense Mobilization, and 
Charles Kendall, General Counsel, Office of Defense Mobili¬ 
zation, for Arthur S. Flemming, Acting Economic Stabiliza¬ 
tion Administrator. 

Alexander Holtzoff, 

Judge. 

No objection to these substitutions: 

Rufus E. Stetson, Jr., 

Assistant U. S. Attorney, 

Attorney for Defendants. 

Judgment for Permanent Injunction 

This cause came on to be heard on cross-motions for sum¬ 
mary judgment on the verified complaint for an injunction 
filed herein, and the Court having considered the exhibits 
and affidavits filed with the verified complaint and the cross¬ 
motions for summary judgment; and having heard argu¬ 
ment by counsel for both sides thereon; 

And the Court having found that the threatened action 
complained of defendants by plaintiff is without authority 
in law and would, unless restrained, subject plaintiff to 
irreparable injury; it is by the Court this 2 day of March, 
1954, 

Adjudged and Ordered, that the defendants National En¬ 
forcement Commission of the Office of Defense Mobilization; 
Francis J. Kelly, Chairman of the National Enforcement 
Commission of the Office of Defense Mobilization; James L. 
Kunen and George Seltzer, members of the National En¬ 
forcement Commission of. the Office of Defense Mobiliza¬ 
tion; Arthur S. Flemming, Director of the Office of De¬ 
fense Mobilization; and Charles Kendall, General Counsel, 
Office of Defense Mobilization, be and they are each hereby 
permanently and perpetually restrained and enjoined from 
attempting to enforce against Slim Olson, Inc. the pur- 
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ported decision of May 21, 1953, or the said purported de¬ 
cision as modified and affirmed by the purported decision on 
reconsideration of February 11, 1954, in the matter of Slim 
Olson, Inc., Case No. ll-E-13 before the National Enforce¬ 
ment Commission; or from issuing or causing to be issued 
in the said matter any document purporting to be a cer¬ 
tificate of disallowance against Slim Olson, Inc. 

Alexander Holtzoff, 

Judge. 

Seen : 

Rufus E. Stetson, Jr., 

Assistant United States Attorney , 

Attorney for Defendants. 

Opinion 

Carl S. Hawkins, Esq., of Washington, D. C., for the 
plaintiff. 

Rufus E. Stetson, Jr., Esq., Assistant United States At¬ 
torney, of Washington, D. C., for the defendants. 

This is an action for an injunction against members of 
the National Enforcement Commission to restrain them 
from entering a final decision against the plaintiff, or from 
issuing a certificate disallowing certain payments of wages 
said to have been made in violation of the Defense Produc¬ 
tion Act of 1950. The controversy is before this court on 
cross-motions for summary judgment. 

The plaintiff Slim Olson, Inc. is a concern engaged in the 
sale of gasoline and gasoline products at Bountiful, Utah. 
At the time involved in this case, it had about twenty-two 
employees, mostly station attendants and truck drivers. 
In 1950 and 1951 it granted w T age increases to its laboring 
men. The plaintiff w r as then haled before the Economic 
Stabilization Agency on an accusation of having made these 
raises in violation of the Defense Production Act of 1950. 
The National Enforcement Commission, which is one of the 
tribunals of the Economic Stabilization Agency, decided that 
the aggregate wages paid in excess of the amounts permitted 
by law and regulations, from January 15,1950 to and includ¬ 
ing May, 1952, equaled $6,509.44. As a penalty the Commis- 
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sion disallowed double that sum, i. e., $13,018.88. This 
decision was made on May 21, 1953. The effect of the 
penalty, if enforced, is that the last mentioned amount would 
be disallowed by the Bureau of Internal Revenue in calculat¬ 
ing the deductions to which the plaintiff is entitled under the 
Revenue Laws. 

This action to enjoin the enforcement of this decision w T as 
then brought. Numerous objections to the validity of the 
authority and the legality of the decision of the Commission 
were raised. One of them was that the pertinent provision 
of the Act is unconstitutional. In the light of the fact that 
this objection was interposed, a three-judge court was con¬ 
vened. That tribunal reached the conclusion that there was 
no substantial constitutional question, and accordingly the 
three-judge court was dissolved and the matter was remitted 
to an individual judge for determination of the remaining 
issues. 

While a number of contentions are advanced by the plain¬ 
tiff, only two of them merit serious consideration. The 
first is that the power sought to be exercised by the defend¬ 
ants had been terminated by express provisions of the De¬ 
fense Production Act of 1950, at the close of April 30,1953. 
The second objection is that the statute does not authorize a 
disallowance in any amount greater than the actual excess 
payments, and that if it were construed otherwise the Act 
must be deemed unconstitutional as depriving the plaintiff 
of due process of lavr and specifically of his right to a trial 
by jury. 

Before considering these two contentions, it seems help¬ 
ful to review briefly the pertinent provisions of the statute 
and the regulations. The Defense Production Act of 1950, 
Title IV, § 403 (Act of September 8, 1950, 64 Stat. 798; 50 
U. S. C. A. App. § 2103) authorized the President to impose 
wage controls. Section 405(b) of the Act (50 U. S. C. A. 
App. § 2105) provided that no employer should pay and no 
employee should receive any wage, salary, or other com¬ 
pensation in contravention of any regulation or order pro¬ 
mulgated by the President. It continued as follows: 

“The President shall also prescribe the extent to 

which any wage, salary, or compensation payment made 
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in contravention of any such regulation or order shall 
be disregarded by the executive departments and other 
governmental agencies in determining the costs or ex¬ 
penses of any employer for the purposes of any other 
law or regulation.’’ 

Section 717 of the Act (50 U. S. C. A. App. §2166) pro¬ 
vided that the Act and all authoritv conferred thereunder 
should terminate at the close of June 30, 1952. By a later 
amendment this date was changed to April 30, 1953, in re¬ 
spect to Title IV of the statute. Section 717 further pro¬ 
vided that any agency created under the Act might be con¬ 
tinued in existence for purposes of liquidation for not to 
exceed six months after the termination of the provision 
authorizing the creation of such agency. 

The Act furnished two judicial remedies for its enforce¬ 
ment: a civil suit for an injunction (Sec. 409(a); 50 
U. S. C. A. App. § 2109); and a criminal penalty for any 
wilful violation, appropriate proceedings to that end to 
be brought under the direction of the Attorney General 
(Section 409(b); 50 U. S. A. App. § 2109(b)). 

By an Executive order the enforcement of the provisions 
of the Act relating to salaries and wages, was delegated to 
the Economic Stabilization Agency, which, in turn, cre¬ 
ated two instrumentalities for that purpose. One was the 
Wage Stabilization Board and the other was the National 
Enforcement Commission, which acted as a reviewing 
tribunal. 

Section 6.1 of the regulations issued under the Act con¬ 
tains the following provision: 

“Whenever there has been a final decision in an en¬ 
forcement proceeding imposing a disallowance sanction, 

. . . the National Enforcement Commission shall issue 
a Certificate of Disallowance setting forth . . . the 
amount which shall be disallowed and disregarded by 
any Executive Department or other agency or depart¬ 
ments or agencies of the Government in determining the 
costs and expense of the respondent. The certificate 
of disallowance shall be transmitted by the National 
Enforcement Commission to the appropriate Executive 
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Departments or other agencies of the Government and a 
copy served upon the appropriate board or office and 
the respondent. The certificate of disallowance shall 
be conclusive for the purposes stated therein.” 1 

The Administrator of the Economic Stabilization Agency 
on April 3, 1952, issued General Order No. 15, setting forth 
the extent and the effect of disallowances made by the 
Agency. Section 4 of that Order contained the following 
provisions: 

“Sec. 4. Disallowance policy — (a) Purposes of dis¬ 
allowance. The disallowances under the authority 
granted by sections 2 and 3 may be made for one or 
more of the purposes of: 

(1) Calculating deductions or the basis for determin¬ 
ing gain under the Revenue Laws of the United States; 

(2) Determining costs and expenses under any con¬ 
tract made by or on behalf of the United States, either 
directly or indirectly; 

(3) Establishing any maximum price pursuant to the 
act; and 

(4) Determining the costs or expenses of any person 
for the purpose of any other law or regulation. 

(b) Amounts of disallowance and extenuating cir¬ 
cumstances. (1) The amount to be disallowed and dis¬ 
regarded shall be the entire amount of the wage, salary 
or other compensation paid or accrued, or the entire 
amount of the payment ... in violation of the act or 
of any regulation, order or requirement issued under 
the act; provided however that where extenuating and 
mitigating circumstances . . . are found to exist, less 
than the entire amount of such payments or accruals 
may be disregarded and disallowed; . . .” 

By the Administrator’s Order of November 5, 1952, Sec¬ 
tion 4(b)(1) of General Order No. 15, just quoted, was 
amended to read as follows: 


1 Emphasis supplied. 


“3. Section 4(b)(1) of said General Order 15 is 
hereby amended to read as follows: 

(1) The amount paid or accrued in violation of the 
act or regulations, orders or determinations made 
thereunder which may be disallowed and disregarded 
shall be the entire amount of the wage, salary or other 
compensation paid or accrued, . . . and not merely the 
amount paid or accrued in excess of the legal maximum 
of such wage, salary, other compensation, or payment. 
Where extenuating and mitigating circumstances exist, 

. . . less than the entire amount of such payments or 
accruals may be disregarded and disallowed; ...” 

Thus, the statute prescribed three sanctions for the en¬ 
forcement of the wage stabilization policy, two of them 
being judicial and one administrative. First, the adminis¬ 
trative agency was authorized to resort to the courts and 
apply for injunctions. Second, criminal penalties were pro¬ 
vided. It was contemplated that for this purpose the ad¬ 
ministrative agency would submit matters to the Attorney 
General for prosecution. Third, the administrative sanc¬ 
tion was that any disallowance would be binding on the 
Executive branch of the Government in calculating any 
costs or expenses of the person against whom a disallow¬ 
ance was ordered, and particularly in computing deductions 
or the basis for determining gain under the Revenue Laws. 
By regulations these disallowances were made binding and 
conclusive on the Bureau of Internal Revenue in assessing 
taxes. This remedy was exceedingly drastic, especially as 
it withdrew from the taxing authorities a part of their 
power to determine taxes and lodged it in the agency ad¬ 
ministering the wage stabilization policy. There seems to 
be no question, however, that harsh though it may be, this 
aspect of the regulation is valid as being within the powers 
conferred on the President by statute. The regulation went 
much further, however, by not limiting the disallowance to 
the actual excess payments, but providing that the amount 
to be disallowed or disregarded should be the entire amount 
of the wage, salary, or other compensation, and not merely 
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the amount paid in excess of the permissible maximum. 
The validity of this provision will be discussed hereafter. 

Before proceeding to a discussion of the merits, it is 
necessary to advert to a preliminary objection raised by 
the Government, namely, that the plaintiff has not ex¬ 
hausted its administrative remedies. The court holds that 
this objection is not tenable. Before suit was filed, a hear¬ 
ing had been held by the Wage Stabilization Board, which 
was the administrative tribunal of first instance. An appeal 
was taken from its decision to the National Enforcement 
Commission, which was the final appellate administrative 
tribunal within the agency. The Commission rendered its 
final decision and order. Beyond this step there was no 
further administrative review. It was only after the rendi¬ 
tion of the decision and order of the National Enforcement 
Commission that the present suit was filed. There was no 
further administrative remedy to which the plaintiff could 
resort. It had exhausted all those accorded to it by statute 
and regulations. 

True, after the decision and order of the Commission 
Tvere filed, the plaintiff presented a petition for re-hearing 
to the National Enforcement Commission. It was not man¬ 
datory on its part to do so in order to exhaust its adminis¬ 
trative remedies. An application for rehearing or recon¬ 
sideration is similar to a motion for a new trial. The mak¬ 
ing of such an application is entirely discretionary with the 
aggrieved party. If the party desires to do so, it can rest 
on the final decision without asking for a reconsideration. 
Consequently, by filing such a petition the plaintiff did not 
destroy the finality of the decision of the National Enforce¬ 
ment Commission, nor did it impair the conclusion that it 
had exhausted all administrative remedies. 

Subsequently to the filing of this suit, the National En¬ 
forcement Commission denied the petition for rehearing. 
Admittedly there are no further administrative steps that 
the plaintiff might have invoked. The Government seems 
to contend, however, that this suit was prematurely brought 
and should have been instituted only after the petition for 
a rehearing was denied. In effect, what the Government is 
requesting this court to do is to dismiss this suit and let the 
plaintiff file a new complaint based on the same allegations 
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and asking for the same relief. This court will not stultify 
itself by pursuing this course. It will not ask the plaintiff 
to begin anew. To do so would elevate form over substance 
and immolate substantive rights on the altar of technicali¬ 
ties. It would be contrary to the modern liberal spirit in 
which the Federal Rules of Civil Procedure were framed. 
Were the matter of not such a serious import, the court 
might be inclined to refer facetiously to Mr. Bumble’s 
famous aphorism, which can often help to maintain a proper 
feeling of perspective and a well-balanced sense of propor¬ 
tion among members of the bench and bar. 

In addition to these considerations, the court is of the 
opinion that the requirement of exhausting administrative 
remedies is not applicable to the situation presented by the 
case at bar. The salutary rule compelling a person ag¬ 
grieved by administrative action to exhaust his administra¬ 
tive remedies before resorting to the courts, is well estab¬ 
lished and is generally enforced. It is applicable, however, 
if a Government agency is seeking to exercise powers con¬ 
ferred on it and the objection is raised that the action of the 
agency is erroneous in law or in fact. In this case the very 
existence of the agency has been challenged. In other 
words, the plaintiff urges in effect that the National En¬ 
forcement Commission has been abolished and its members 
have become private citizens who are intruding into the 
Government and usurping governmental powers that are 
not vested in them. Surely a person aggrieved by the action 
of a private citizen who is claimed to have no official status, 
but who arrogates official powers to himself, should not be 
required to submit himself to the assertion of authority 
before appealing to the courts. Whether the plaintiff’s 
contention is well founded is a matter to be discussed here¬ 
after, but if the plaintiff predicates his position on this 
basis, he should be permitted to resort to the courts and 
secure a decision in respect to the merits of his contention. 
At common law a writ of quo warranto would lie under such 
circumstances. Any remedy that could have been obtained 
by such a writ may now be secured by a civil action. 2 


2 Federal Rules of Civil Procedure, Rule 81 (a)(2). 
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In view of the foregoing considerations, the court con¬ 
cludes that this action may be maintained. We proceed to 
a consideration of the merits. 

The first question to be determined is whether at the time 
when its decision was rendered the National Enforcement 
Commission had a legal existence and was authorized to 
exercise the powers that it sought to invoke. It will be 
recalled that its decision was rendered on May 21, 1953. 
The Defense Production Act, however, provided that Titles 
IV and V s of the Act and all authority conferred there¬ 
under should terminate at the close of April 30,1953. This 
mandate is unequivocal and unambiguous. The authority 
of the Commission ended prior to the time when it rendered 
its decision and, therefore, its attempt to act was null and 
void. Since its proposed certificate of disallowance, if 
issued, might have disastrous effects upon the plaintiff’s 
tax liability, in respect to which no administrative review 
by the Bureau of Internal Revenue and no judicial review 
is provided, equity should extend its strong arm to stay 
the hands of the individuals who purport to exercise official 
powers that the Congress has withdrawn from them. 

The Government relies, however, upon the provision that 
any agency created under the Act may be continued in exist¬ 
ence for purposes of liquidation for not to exceed six 
months after the termination of the provision authorizing 
the creation of such agency. The Commission and its coun¬ 
sel seem to take the anomalous position that during the 
period of liquidation the Commission was empowered to 
continue to function fully and to exercise the authority 
originally conferred upon it. Manifestly, such a course 
would completely thwart the will of the Congress, for the 
Congress in no unequivocal terms terminated the authority 
to act as of April 30, 1953. Efficient administration re¬ 
quires that some short period of time be accorded to an 
outgoing governmental agency to windup its affairs after 


3 The activities of the Commission involved in this litiga¬ 
tion were governed by Title IV of the Act. 
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the cessation of its functions. To liquidate means to 
windup. It does not mean to continue to exercise authority 
and to make binding adjudications. No doubt some time 
was required to organize, classify, and close the files and 
to deposit them with the proper repository; to examine 
the pending matters and to determine whether any of them 
should be transmitted to the Attorney General for further 
action; to audit and pay expense vouchers of members of 
its staff and vouchers for supplies; to determine the dis¬ 
position of its furniture and equipment; and to handle 
numerous other matters that are involved in the liquidation 
or winding up of the affairs of a large organization. The 
activities of the Commission during the period of liquida¬ 
tion should have been necessarily limited to those routine 
matters that pertain to winding up its affairs and closing 
its files. During the period of liquidation it had no author¬ 
ity to continue to make binding adjudications under the 
powers originally granted by the statute. 

The conclusion inescapably follows that the Commission 
was without power to conduct any proceedings or render any 
decisions disallowing alleged excess payments after April 
30,1953. For this reason the final decision of the Commis¬ 
sion in this case should be adjudged to be null and void and 
any attempt to enforce it or to file a certificate of disallow¬ 
ance thereunder, should be permanently enjoined. It must 
be remembered that it is a duty of the courts to protect the 
individual against illegal encroachment on the part of Execu¬ 
tive and administrative officials. This principle is basic 
and fundamental in our form of government and in the 
philosophy of our free institutions. 

The second question presented is whether irrespective 
of the termination of its powers, the Commission ever had 
legal authority to disallow any sum greater than the actual 
excess payment. The statute provided that the President 
should prescribe the extent to which any wage, salary, or 
compensation payment made in contravention of any regula¬ 
tion or order, should be disregarded by Executive depart¬ 
ments and other governmental agencies. Again, the phrase- 
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ologv of the statute is unequivocal and unambiguous. The 
power to disregard any wage or salary illegally paid is mani¬ 
festly limited to such wage, salary, or compensation payment 
as is paid in contravention of any law or regulation. It 
extends only to any amount in excess of the legal payment. 
Ineluctable logic leads to the conclusion that the adminis¬ 
trative regulation providing for disallowance of the entire 
amount of the wage, salary, or other compensation if a part 
of it is paid in violation of law, and not merely the amount 
paid in excess of the legal maximum, is void as not author¬ 
ized by statute. The power of the Commission to act, even 
during the period when it was clothed with its full panoply 
of authority, was restricted to disallowing any excess pay¬ 
ment made over the legal maximum permitted by law, and 
did not extend to the entire amount of the wages paid. No 
intention on the part of the Congress is disclosed to vest any 
authority in the administrative agency to impose such penal¬ 
ties in its discretion and at its whim. Under this regulation 
if only 1% of the vrages paid was above the legal maximum, 
the entire 100% might be disallowed. Obviously, the Con¬ 
gress could not be deemed to have contemplated such a harsh 
and unjust result. Surely if this had been the intention 
of the legislative branch, it would have been spelled out 
in express words. 

While the statute is unequivocal and does not seem to 
require any construction or interpretation, it might be help¬ 
ful to observe that the construction urged by the Govern¬ 
ment might well give rise to a serious constitutional ques¬ 
tion. It is doubtful, to say the least, whether power to im¬ 
pose discretionary penalties in an unlimited amount may 
be vested in the Executive branch of the government. If the 
disallowance were to be the result of a judicial proceeding, 
the party affected would be entitled to a trial by jury. A 
person may not be deprived of this right by a statutory de¬ 
vice, such as is sought to be contrived in this instance. It is, 
of course, a well settled principle of statutory construction 
that if two interpretations of a statute are possible, one of 
which would raise no question as to its validity while the 
other might give rise to controversy whether the statute is 
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subject to a constitutional infirmity, the former construc¬ 
tion is to be preferred. 4 

Defendants’ motion for summary judgment is denied. 

Plaintiff’s motion for summary judgment is granted and 
a permanent injunction will issue restraining the defend¬ 
ants from attempting to enforce their purported decision, 
or to issue any document purporting to be a certificate of 
disallowance. 

Alexander Holtzoff, 
United States District Judge. 

February 19,1954. 

United States of America 
Before the National Enforcement Commission 
Office of Defense Mobilization 

In the Matter of Slim Olson, Inc., Respondent 

X. E. C. #61 (Case No. ll-E-13) 

Decision Upon Reconsideration 

Filed February 15, 1954. Harry M. Hull, Clerk 

The Respondent petitioned the National Enforcement 
Commission for a reconsideration of its decision dated May 
21, 1953 in the above-entitled matter. At the same time 
Respondent requested oral argument on reconsideration. 
Both requests w'ere granted, and oral argument was heard 
in Washington, D. C., on September 9, 1953, before Chair¬ 
man Kelly and Commissioners Mazur and Murphy. After 
the Hearing, the Commission drafted an opinion, but before 
it could be signed and issued, an injunction against the 
Commission was obtained from the United States District 
Court for the District of Columbia. The Commission inter¬ 
preted this injunction as prohibiting it from proceeding 
further with the matter. We have since been advised that 


4 Knights Templar Indemnity Co. v. Jarman , 187 U. S. 197, 
205; United States ex rel. Atty. Gen. v. Delaware & H. Co.. 
213 U. S. 366, 407; Carey v. South Dakota, 250 U. S. 118,122. 
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the injunction has been modified so that it does not prevent 
issuance of the decision, which we herewith adopt: 

“On May 21, 1953, the National Enforcement Com¬ 
mission issued its Decision in the above-entitled en¬ 
forcement proceeding. Thereafter, Respondent, by 
petition dated on or about July 15, 1953, petitioned for 
reconsideration. 

“On the entire record in this proceeding and upon 
the petition of the Respondent, we have reconsidered 
this proceeding and, upon such reconsideration, our 
original Decision is adhered to in principle. 

“It should be noted that in this matter the original 
complaint was filed May 29, 1952, and from that date 
forward no attempt was made by the Respondent to 
come into compliance by filing a petition for approval 
of the rates being paid. 

“In our Decision of May 21, 1953, we allowed the 
parties time to stipulate as to an appropriate GWR 8 
(cost of living) set-off. We find it appropriate to 
allow a credit of $875.00 under GWR 8. Accordingly, 
from the excess of $6,509.44 found by the Enforcement 
Commissioner w’e will allow a credit of $875.00, bring¬ 
ing the total unauthorized excess to $5,634.44. This 
amount doubled equals $11,268.88. 

“Therefore, We Hereby Order: 

“That the amount of Eleven Thousand, Two Hun¬ 
dred Sixty-eight and eighty-eight hundredths dollars 
($11,268.88) shall be disallowed in calculating the 
deductions of the Respondent for its taxable year end¬ 
ing December 31, 1951.” 


Dated: February 11, 1954. 

Washington, D. C. 

Francis J. Kelly, 

Chairman. 
James L. Kunen, 

Member. 
George Seltzer, 

Member. 
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Filed June 18, 1954. Harry M. Hull, Clerk. 

Washington, D. C. 

Friday, November 13, 1953. 

The above-entitled action came on for hearing before the 
Honorable Wilbur K. Miller, Circuit Judge, the Honor¬ 
able Alexander Holtzoff and the Honorable Edward M. 
Curran, United States District Judges, composing a statu¬ 
tory Three-Judge Court, at ten o’clock a.m. 

Appearances : 

On behalf of the Plaintiff: 

Carl S. Hawkins, Esq., and John W. Cragun, Esq. 

On behalf of the Defendant: 

Rufus E. Stetson, Asst. U.S. Attorney, and Donald B. 
MacGuineas, Department of Justice. 

Proceedings 

Filed June 18, 1954. Harry M. Hull, Clerk 

• • • 

(At the conclusion of the argument on the motion, the 
following occurred.) 

Judge Miller: I think if you have nothing further to 
add I can make this announcement: 

We are unanimously of the opinion that Section 405 (b) 
of the Act is constitutional; that it is not properly sus¬ 
ceptible of being construed as authorizing what might 
be an unconstitutional result in administration. 

There being no substantial question as to the constitu¬ 
tionality of the Act which is under attack, the jurisdiction 
of this Three-Judge Court ends and the case will be re¬ 
turned to a single Judge who may, of course, if the case 
gets to that stage before him, consider whether the consti¬ 
tutional rights have been violated through the adminis¬ 
trative action. So the order will be that because there is 
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no substantial question as to the constitutionality of the 
Act under attack, this Three-Judge Court will be dissolved 
and the case will be remanded to a single Judge for the pur¬ 
pose of proceeding as though there had been no Three- 
Judge Court. 

Mr. Stetson: Your Honor, if I may state, the case has 
already been decided by a single Judge in favor of the Gov¬ 
ernment. In other words an injunction was denied by 
Judge Pine in this case. 

Judge Holtzoff: The matter is before me, now. 

Judge Miller: So it will be remanded to a single Judge 
anyway for him to take whatever action he sees fit to take. 
We are not going to say that the case has or has not been 
decided by Judge Pine but it is entirely up to the Court to 
whom the case is returned. 

The case will therefore be returned to Judge Holtzoff who 
has an announcement he wishes to make with respect to it. 

Judge Holtzoff: I shall set the case down for argument 
on the motion for preliminary injunction, and, Mr. Stetson, 
you may bring up any point you wish. Of course in this 
jurisdiction the rule of law of the case is not applicable, as 
you know. I shall continue the temporary restraining order 
for ten days, as the rules permit. 

Mr. Hawkins: I haven’t an order prepared, Your Honor, 
but I will get one here this afternoon. 

(Thereupon, the hearing on the motion was concluded 
at 10:40 o’clock a.m.) 
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QUESTIONS PRESENTED 


1. Whether, in an action to enjoin the National Enforce¬ 
ment Commission from issuing a certificate of disallowance 
as an administrative sanction for violation of the wage sta¬ 
bilization program under the Defense Production Act of 
1950, there is any basis for the intervention of a court of 
equity, in view of the fact that judicial review of the validity 
of any such certificate of disallowance which results in an 
increased tax assessment can be obtained either by a peti¬ 
tion in the Tax Court or by a tax refund suit in a District 
Court or the Court of Claims? 

2. Whether the authority of the National Enforcement 
Commission to impose administrative sanctions for pre¬ 
viously occurring violations continued, by virtue of the Gen¬ 
eral Savings Statute, after April 30, 1953, the termination 
date for the substantive authority to impose wage stabiliza¬ 
tion controls under the Defense Production Act? 

3. Whether Section 405(b) of the Defense Production 
Act authorizes a disallowance greater than the illegal excess 
of wages paid in violation of the stabilization program, and, 
if so, whether that Section is constitutional ? 
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®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12286 

National Enforcement Commission, et al., appellants 

v. 

Slim Olson, Inc., appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL statement 

The complaint for injunctive relief alleged an action 
arising under the Constitution and the Defense Production 
Act of 1950, as amended (50 U. S. C. App. 2061 et seq.). Al¬ 
though not alleged in the complaint, the jurisdiction of the 
court below was presumably founded on 28 U. S. C. 1331 and 
D. C. Code §§ 11-305,11-306. 

This Court has jurisdiction of this appeal from a final 
judgment for permanent injunction by virtue of 28 U. S. C. 
1291. 

statement of case 

Appellee brought this action for an injunction against the 
National Enforcement Commission to restrain it from de¬ 
ciding whether tax disallowance sanctions should be imposed 
against appellee for violations of wage stabilization regula¬ 
tions and orders issued pursuant to Section 405(b) of the 
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Defense Production Act of 1950 (50 U. S. C. App. 2105(b)) 
and from issuing to the Internal Revenue Service a certifi¬ 
cate of disallowance in the amount of such sanction as might 
be determined. The complaint alleged that the administra¬ 
tive proceeding was unauthorized by the Act and that the 
Act was unconstitutional (J. A. 1-9). 

The Wage Stabilization Program. Title IV of the De¬ 
fense Production Act of 1950 authorized the President to 
stabilize wages and prices and to enforce such stabilization 
by providing for the disregarding by executive agencies of 
wages paid in contravention of regulations in determining 
costs and expenses for the purposes of any law (Act of Sep¬ 
tember 8, 1950, 64 Stat. 798, 803-7, 50 u! S. C. App. 2101- 
2105). In practice this was applied by having the Internal 
Revenue Service disallow a violating employer’s illegal 
wage payments, to the extent of the sanction imposed, as 
deductible business expenses for income tax purposes. 

Immediately upon enactment of this Act the President 
established the Economic Stabilization Agency and dele¬ 
gated to the Administrator the President’s functions under 
Title IV (price and wage stabilization). At the same time 
the President established a tri-partite Wage Stabilization 
Board (Executive Order 10161, September 9, 1950, 15 F. R. 
6105). 

On January 24, 1951, the Economic Stabilization Admin¬ 
istrator redelegated his -wage stabilization enforcement au¬ 
thority to the Wage Stabilization Board (General Order No. 
3,16 F. R. 739). The President determined to impose wage 
controls on January 26, 1951 (16 F. R. 793). On the same 
day the Administrator issued his General Wage Stabiliza¬ 
tion Regulation No. 1 freezing wages as of January 25, 
1951 (16 F. R. 816). 

On June 13, 1951, the Wage Stabilization Board estab¬ 
lished a National Enforcement Commission, charged with 
the function of determining and certifying to other execu¬ 
tive agencies such wage payments as were to be disregarded 
as expenses for income tax purposes (Enforcement Regula¬ 
tion No. 1, 16 F. R. 6028). The Wage Stabilization Board 
then issued a resolution setting forth in detail the pro- 
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cedures to be followed by the National Enforcement Com¬ 
mission and the considerations which were to determine the 
amount of disallowances. Initial determinations of wage 
stabilization violations were to be made by the respective 
Regional Enforcement Commissions, whose determinations 
were subject to review by the National Enforcement Com¬ 
mission. An elaborate administrative procedure was pro¬ 
vided, with a complaint and notice of hearing issued by the 
Regional Counsel of the Regional Enforcement Commis¬ 
sion and served on the alleged violator; opportunity for the 
employer to file an answer; and right of representation by 
counsel and opportunity to present evidence and submit 
argument. Provision was also made for the issuance of sub¬ 
poenas and the issuance of proposed findings and deter¬ 
minations by the Regional Enforcement Commission, with 
opportunity to the parties to file objections thereto (16 F. R. 
7284). 

On August 10, 1951, the enforcement procedure of the 
Wage Stabilization Board was approved by the Economic 
Stabilization Administrator (General Order No. 10,16 F. R. 
8559), and it was restated without essential change by the 
Wage Stabilization Board on September 20, 1951 (General 
Wage Procedural Regulation, 16 F. R. 10018). 

On April 3, 1952 the Economic Stabilization Administra¬ 
tor issued an order clarifying the respective functions of 
the Economic Stabilization Administrator and the constit¬ 
uent organizations of the Economic Stabilizations Agency 
in determining disallowances for price and wage stabiliza¬ 
tion violations. This order continued in the Wage Stabiliza¬ 
tion Board jurisdiction to determine wage stabilization vio¬ 
lations. It also set forth the policy that disallowances for 
violations should be the entire amount of the wage paid in 
violation of regulations, subject, however, to reduction 
where certain stated extenuating and mitigating circum¬ 
stances existed. This order provided that any such deter¬ 
mination “shall be final and not subject to review in the 
Tax Court of the United States or by any court in any civil 
proceeding’’ (General Order No. 15,17 F. R. 2994). 

By the 1952 amendments to the Defense Production Act 


4 


Congress provided for a statutory tri-partite Wage Sta¬ 
bilization Board in the Economic Stabilization Agency with 
authority, “under the supervision and direction of the Eco¬ 
nomic Stabilization Administrator,” to formulate and recom¬ 
mend to the Administrator general policies and regulations 
as to wage stabilization and to give advisory interpretations 
of policies and regulations promulgated by the Administra¬ 
tor. These amendments expressly made the stabilization of 
wages the function of the Economic Stabilization Adminis¬ 
trator. Act of June 30, 1952, 66 Stat. 296, 300-1, 50 U. S. C. 
App. 2103 (b) (d). 

Upon enactment of the 1952 amendments, the Economic 
Stabilization Administrator issued an order adopting as his 
own the stabilization regulations and resolutions of the ear¬ 
lier Wage Stabilization Board (July 28,1952,17 F. R. 6906). 
At the same time he prescribed the functions of the new 
statutory Wage Stabilization Board, limiting it to its stat- 
utory functions of making recommendations and interpre¬ 
tations (General Order No. 16, 17 F. R. 6925); and by a 
separate order created a new National Enforcement Com¬ 
mission “within the Economic Stabilization Agency” and 
vested it with the function of determining wage stabilization 
violations and of certifying such determinations to other 
executive agencies in accordance with the procedure which 
had been prescribed for the earlier National Enforcement 
Commission prior to the 1952 amendments (General Order 
No. 18, 17 F. R. 6925). 

On August 21, 1952, the Economic Stabilization Adminis¬ 
trator restated in full the procedure applicable to deter¬ 
minations of wage stabilization violations, in terms essen¬ 
tially the same as those applicable to determinations of such 
violations prior to the 1952 amendments to the Defense Pro¬ 
duction Act (General Procedural Regulation, Revised, 17 
F. R. 7737). 

On February 6, 1953, the President suspended the wage 
stabilization program, but with a proviso that this should 
not defeat any administrative proceeding with respect to any 
liability or offense incurred or committed prior thereto 
(Executive Order 10434, 18 F. R. S09). 
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As of November 1, 1953, the function of conducting ad¬ 
ministrative hearings for wage stabilization violations was 
transferred to the Director of the Office of Defense Mobili¬ 
zation (Executive Order 10494, October 14, 1953, 18 F. R. 
6585). That official adopted the administrative procedure 
previously in effect (General Administrative Order 1-2, 
November 2,1953,18 F. R. 6966). 

The Administrative Proceedings against Appellee. On 
May 29, 1952, the Regional Counsel of the 11th Region of 
the Wage Stabilization Board filed before the Enforce¬ 
ment Commission for the Eleventh Region a complaint al¬ 
leging that appellee had paid certain specified wages in 
excess of the limits permitted by stabilization regulations 
and orders (J. A. 3, 10-4). Appellee denied the alleged 
violations, and the matter was heard by the Eleventh 
Regional Enforcement Commission. 

On October 15, 1952 the Regional Commission made its 
determination that appellee had made wage payments which 
(after giving effect to permissive increases) exceeded by 
$6,509.44 the rates permitted by the stabilization regulations 
and orders and fixed at $5,000 the amount to be deducted in 
calculating appellee’s business expenses for income tax 
purposes (J. A. 4, 14-23). 

The Regional Counsel filed with the National Enforce¬ 
ment Commission a petition for review of this determina¬ 
tion. The National Enforcement Commission reviewed the 
regional determination and on May 21, 1953 entered an 
order affirming the Regional Enforcement Commission’s 
findings of appellee’s violation of the wage regulations. 
It concluded, however, that appellee’s violation was in reck¬ 
less, if not willful, disregard of the regulations; that appel¬ 
lee had made no effort to come into compliance; and that 
appellee’s failure promptly to remedy its violations consti¬ 
tuted an aggravating circumstance which called for a tax 
deduction disallowance of twice the illegal excess payment, 
less certain permitted wage increases, and stated that the 
amount of the disallowance would be $13,018.88 unless the 
parties should submit within ten days the amount ot cost 


6 


of living increases for which appellee was entitled to take 
credit (J. A. 4, 23-31). 

Proceedings in the District Court. On September 19,1953, 
appellee filed the complaint in this action and moved for a 
temporary restraining order supported only by the verified 
complaint and an affidavit of appellee’s counsel stating that 
appellee’s motion for reconsideration had come on before 
the National Enforcement Commission on September 9, 
1953, but upon being advised by the Chairman of the Com¬ 
mission that the Commission had considered arguments as 
to the validity of the proceedings and statute and had come 
to the conclusion that it had jurisdiction to proceed, counsel 
“was given to understand that the Commission would give 
no further consideration to these issues” and that the Com¬ 
mission did not rule on appellee’s pending petition for recon¬ 
sideration but might do so at any time and issue its cer¬ 
tificate of disallowance (J. A. 31-3). 

On September 10, 1953, the District Court (Judge 
HoltzofT) issued a temporary restraining order restrain¬ 
ing the National Enforcement Commission from making a 
final determination and from issuing a certificate of dis¬ 
allowance in appellee’s case (J. A. 33-5). 

Appellee’s motion for a preliminary injunction was heard 
by District Judge Pine. He denied the motion and entered 
findings of fact and conclusions of law to the effect that 
appellee had made no showing of irreparable injury, since 
in the event additional taxes should be assessed against 
appellee on the basis of a certificate of disallowance issued 
by the National Enforcement Commission, appellee has an 
adequate remedy at law to contest the legality of such addi¬ 
tional taxes, either by petition in the Tax Court or by suit in 
a District Court or in the Court of Claims (J. A. 35-6, 38). 

On the same day, appellee made application to Judge 
HoltzofT for a temporary restraining order pending the 
convening of a three-judge court. Judge Holtzoff issued 
another temporary restraining order, on the ground that in 
the event a certificate of disallowance were issued appellee 
“would be irreparably injured through the necessity of 
long-continued administrative proceedings before the 



Bureau of Internal Revenue and in the courts # # ” (J. A. 

36-7). 

Appellee’s applications for preliminary and permanent 
injunctions on the ground of unconstitutionality of the De¬ 
fense Production Act were heard by a three-judge court 
convened pursuant to 28 U. S. C. 2282, 2284 (Circuit Judge 
Miller and District Judges Holtzoff and Curran). That 
Court concluded that “no substantial question is presented 
as to the constitutionality of § 405(b) of the Act, and that 
this three-judge court is therefore without jurisdiction to 
hear and determine the application for such injunctions”. 
The three-judge court returned the cause to a single Dis¬ 
trict Judge (J. A. 60-1). 

Judge Holtzoff thereupon continued the temporary re¬ 
straining order pending hearing on appellee’s motion for a 
preliminary injunction (J. A. 61). Both sides filed mo¬ 
tions for summary judgment, an order was entered substi¬ 
tuting as parties defendant the members of the new National 
Enforcement Commission established by the Office of De¬ 
fense Mobilization pursuant to Executive Order 10494 (see 
page 5, above), and Judge Holtzoff entered an order relax¬ 
ing the temporary restraining order to permit the National 
Enforcement Commission to dispose of appellee’s petition 
for reconsideration which was still pending before it (J. A. 
62-4). 

On February 11, 1954, the National Enforcement Com¬ 
mission decided appellee’s petition for reconsideration. It 
allowed appellee credit for a permissible cost of living in¬ 
crease and ordered a disallowance of $11,268.88, represent¬ 
ing twice the amount of the unauthorized excess of wages 
paid by appellee (J. A. 75-6). 

The Opinion and Judgment of the Court Belo-ic. On Feb¬ 
ruary 19, 1954, Judge Holtzoff rendered his opinion (J. A. 
65-75) granting appellee’s motion for summary judgment 
and holding it entitled to a permanent injunction, on the fol¬ 
lowing grounds: 

1. That appellee had exhausted its administrative rem¬ 
edies given by statute and regulations (J. A. 70). 

2. That in any event the rule requiring exhaustion of 
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administrative remedies before resort to the courts was not 
applicable where, as here, the authority and jurisdiction of 
the administrative agency is challenged (J. A. 71). 

3. That in the light of the provision in the Defense Pro¬ 
duction Act that Title IV and all authority conferred there¬ 
under should terminate on April 30, 1953 (50 U. S. C. App. 
2166), the National Enforcement Commission had no author¬ 
ity after that date to decide appellee’s case (J. A. 72-3). 

4. That irrespective of the termination of the Commis¬ 
sion’s authority on April 30, 1953, the Commission had no 
authority to determine a disallowance of twice the illegal 
excess of appellee’s wage payments, because section 405(b) 
of the Act authorized the disallowance of not more than the 
amount of such illegal excess (J. A. 73-5). 

On March 2, 1954, Judge Holtzoff entered a judgment 
permanently enjoining appellees from enforcing the decision 
of the National Enforcement Commission on reconsideration 
and from issuing any certificate of disallowance against 
appellee (J. A. 64-5). 

STATUTE INVOLVED 

Section 405(b) of the Defense Production Act of 1950 (50 
U. S. C. App. 2105(b)) provided: 

No employer shall pay, and no employee shall receive, 
any wage, salary, or other compensation in contraven¬ 
tion of any regulation or order promulgated by the 
President under this title. The President shall also 
prescribe the extent to which any wage, salary, or 
compensation payment made in contravention of any 
such regulation or order shall be disregarded by the 
executive departments and other governmental agencies 
in determining the costs or expenses of any employer 
for the purposes of any other law or regulation. 

STATEMENT OF POINTS 

1. The District Court erred in granting an injunction, 
since appellee was not threatened with any irreparable 
injury. Appellee could not be injured unless its income 
tax was increased as a result of the proposed certificate of 
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disallowance. At that stage appellee had an adequate 
remedy, either in the Tax Court or by a tax refund suit in a 
district court or the Court of Claims, of judicial review of 
the validity of the disallowance. 

2. The District Court erred in holding that the authority 

* of the Commission to decide appellee’s case expired on April 

30,1953. 

3. The District Court erred in holding that Section 405(b) 
of the Defense Production Act did not authorize a disallow¬ 
ance greater than the illegal excess of the wages paid by 
appellee. The Act authorizes a disallowance up to the 
amount of the entire illegal payroll, and there is no con¬ 
stitutional objection to this. 

"* SUMMARY OF ARGUMENT 

1. Since appellee teas not threatened with irreparable 

^ injury, it was error to issue any injunction. The court 

below erroneously concluded that, apart from this injunc¬ 
tion suit, no remedy exists for challenging the validity of 
the certificate of disallowance to be issued by the National 
„ Enforcement Commission. On the contrary, an adequate 

remedy exists by way of a petition in the Tax Court to re¬ 
view any tax assessment based on the certificate of disallow- 

► ance, or in the alternative, appellee could pay any such tax 
and maintain a refund suit in a district court or in the 
Court of Claims. 

Since this remedy was available to appellee, there was no 
. basis for intervention by a court of equity, notwithstanding 

t> . appellee’s assertion that the prospective tax assessment 

would impair the operation of its business. That type of 
“injury” affords no ground for by-passing the remedy 

► provided by law. 

2. The authority of the National Enforcement Commis¬ 
sion did not expire on April 30 , 1953 , the expiration date of 
the substantive poiver to impose stabilization controls. 
Allen v. Grand Central Aircraft Co., 347 U. S. 535, conclu¬ 
sively establishes that the power to impose sanctions for 
previously occurring violations of the stabilization program 
is preserved by the general savings statute (1 U.S.C. 109). 
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3. Section 405(b) of the Defense Production Act author¬ 
ises disallowances greater than the illegal eoocess of wages 
paid, and as so construed it is constitutional. Section 405(b) 
is to be construed in the light of the essentially identical 
provision in the Stabilization Act of 1942. That section has 
consistently been construed administratively as permitting 
a disallowance sanction up the amount of the entire un¬ 
authorized payroll. This construction was repeatedly 
brought to the attention of Congress, and it enacted Section 
405(b) with that construction before it. In addition, Con¬ 
gress ratified this construction of Section 405(b) itself, by 
extending the statute without change and by refusing to 
amend it to avoid this construction. 

The District Court erred in considering that this con¬ 
struction of Section 405(b) would raise doubts as to its 
constitutionality. There is no constitutional prohibition 
against the administrative imposition of civil sanctions of 
this nature. The Supreme Court has several times sus¬ 
tained the validitv of such sanctions. 

ARGUMENT 

I 

No injunction should have been issued, since appellee was not 
threatened with any irreparable injury at the hands of ap¬ 
pellants. 

The opinion of the court below (J.A. 65-75) makes no find¬ 
ing that appellee was threatened with irreparable injury 
and evinces no appreciation of the fundamental rule that the 
existence of threatened irreparable injury is the indispensa¬ 
ble prerequisite to the issuance of an injunction. 

Nor is there any basis in the record for a finding of irrep¬ 
arable injury. The record is completely devoid of any 
pleading or evidence on this issue except for the allegations 
in the verified complaint that no judicial review of a deter¬ 
mination of disallowance under Section 405(b) of the De¬ 
fense Production Act is provided; and that as a result of 
the issuance of a certificate of disallowance, appellee “will 
be subjected to demands for a substantial amount over its 
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lawful tax liability, without remedy, except possibly through 
long and costly litigation after paying the illegal taxes 
under protest;” and that “the continuing threat of prosecu¬ 
tion and liability . . . will greatly impair plaintiff in the 
operation of its business” (J. A. 7, 8). 

Appellee’s assertion of irreparable injury is thus founded 
upon two erroneous conclusions of law: (1) That except for 
this injunction action, it had no means of obtaining review 
of the validity of the administration sanction imposed upon 
it; and (2) that “impairment” of appellee “in the operation 
of its business” by the prospective liability for additional 
tax resulting from a certificate of disallowance constitutes 
the kind of irreparable injury justifying equitable interven¬ 
tion. 

A certificate of disallowance, if issued by the National 
Enforcement Commission, would not of itself have any 
coercive effect upon appellee. Such a certificate is merely a 
directive to the Internal Revenue Service that in computing 
appellee’s income tax, expenses, up to the amount of the 
disallowance, shall be disregarded as deductible (see J.A. 
76). Presumably the issuance of a certificate of disallow¬ 
ance would in due course result in an increased tax assess¬ 
ment against appellee. It would be only at that stage that 
appellee would be faced with a compulsive governmental 
order. 

If, however, appellee were faced with an increased tax 
assessment, it would then have available the usual remedy 
of a taxpayer; i.e., a petition to the Tax Court (26 U.S.C. 
272) operating as a stay of the tax collection until final 
decision of the court, or a suit for a tax refund in a district 
court or in the Court of Claims (26 U.S.C. 3772). Thus, 
appellee would have access to an appropriate legal tribunal 
in which to obtain whatever review to which it is entitled, as 
soon as it would be confronted with a compulsive order, i.e., 
a tax assessment. 

The fact that the Defense Production Act contains no 
specific provision for judicial review does not warrant the 
conclusion that Congress has denied such review. Fahey v. 
Mallonee , 332 U.S. 245,256; Stark v. Wickard, 321 U. S. 288; 
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Board of Governors of the Federal Reserve System v. 
Agnew, 329 U. S. 441. 

Appellee apparently contends that any judicial review of 
a disallowance sanction under the Defense Production Act 
is barred by the provision in General Order No. 15 of the 
Economic Stabilization Administrator that a determination 
by the National Enforcement Commission “shall be final 
and not subject to review in the Tax Court of the United 
States or by any court in any civil proceeding’’ (17 F.R. 
2994). It is unnecessary here to consider whether that ad¬ 
ministrative provision is valid or invalid. If that provision 
is invalid, it is obviously separable from the rest of the regu¬ 
lation, and this would leave the tax disallowance open to 
review in the Tax Court or other appropriate tribunal for 
review of tax determinations. If, on the other hand, this 
regulation is valid, that means that judicial review of a 
certificate of disallowance is not required either by statute 
or Constitution; and in that event the provision is just as 
effective to preclude judicial review by the injunction suit 
involved here as it is to preclude judicial review in a suit in 
the Tax Court or a District Court or the Court of Claims 
after any additional tax has been assessed. 

In the only two cases in which this issue has been decided 
it has been held that under the essentially identical language 
of the Stabilization Act of 1942 (56 Stat. 767, formerly 50 
U.S.C. App. 965) and administrative procedure thereunder 
judicial review of these tax disallowance sanctions is avail¬ 
able in the Tax Court and in a District Court by way of a 
tax refund suit. N. A. Woodworth Co. v. Kavanagh, 102 F. 
Supp. 9 (E.D. Mich.), affirmed on the opinion of the District 
Court, 202 F. 2d 154 (C.A. 6); Weather-Seal Mfg. Co. v. 
Commissioner of Internal Revenue, 16 T.C. 1312, affirmed 
199 F. 2d 376 (C.A. 6). Allen v. Grand Central Aircraft Co., 
347 U. S. 535, 541-550, establishes the essential identity of 
the wage stabilization programs and procedures under the 
Stabilization Act of 1942 and under the Defense Production 
Act of 1950. 

Thus Judge Pine was plainly correct when he ruled in this 
case, in denying appellee’s motion for a preliminary injunc- 
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tion, that appellee was not threatened with irreparable 
injury, since it had an adequate remedy at law in the Tax 
Court or by a tax refund suit (J.A. 35-6). By the same token 
Judge Holtzoff erred in granting the permanent injunction 
which is the subject of this appeal. 

Since appellee is thus afforded, in the event it should be 
confronted with a tax assessment based on a certificate of 
disallowance, adequate judicial remedies for review of the 
validity of this administrative sanction, its verified allega¬ 
tions that the operation of its business wdll be impaired by 
the prospective tax liability (J.A. 8) plainly afford no 
ground for injunctive intervention by a court of equity. A 
similar issue was involved in Allen v. Grand Central Air¬ 
craft Co., 347 U. S. 535. There an employer, challenging the 
validity of the wage stabilization tax disallowance procedure 
on essentially the same grounds as those raised by appellee 
here, brought suit to enjoin a hearing before a regional 
Enforcement Commissioner on an administrative complaint 
charging it with violation of the wage stabilization regula¬ 
tions. A three-judge District Court granted a permanent 
injunction on the ground that the administrative proceeding 
would inflict irreparable injury on the employer by weaken¬ 
ing its bank credit and depriving it of essential working 
capital. The Supreme Court reversed the District Court, 
holding that injury of this type did not justify intervention 
of a court of equity where the employer had failed to resort 
to his administrative remedy. Here appellee has resorted 
to its administrative remedy before the National Enforce¬ 
ment Commission but has failed to await threatened injury 
in the form of an increased tax assessment and has an 
available remedy to challenge any such assessment. Ac¬ 
cordingly, the principle laid down in the Grand Central 
Aircraft case is also applicable here. Indeed appellee has 
agreed that this case is “indistinguishable” from the Grand 
Central case (J.A. 41). 

In other cases the Supreme Court has rejected the conten¬ 
tion that the expense and annoyance of litigation, with its 
attendant adverse effect on business operations, constitutes 
irreparable injury justifying injunctive relief. United 
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States v. Los Angeles & Salt Lake R.R., 273 U. S. 299, 314-5; 
Aircraft and Diesel Corp. v. Hirsch, 331 U. S. 752, 777-8. 
“The expense and annoyance of litigation ‘is part of the 
social burden of living under government.’ ” Grand Cen¬ 
tral Aircraft case, supra (p. 540); Petroleum Exploration 
Inc. v. Public Service Commission, 304 U. S. 209, 222; Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 47. 

Actually it would appear very difficult for appellee to 
show that a Tax Court action would be any more “long and 
costly” (J.A. 8) than this present action will be before it is 
concluded. In any event, the creation of the Tax Court was 
a futile act if any taxpayer can circumvent its jurisdiction 
by an injunction suit based on the flimsy showing of injury 
appellee makes here. 

Accordingly, since this case presents no irreparable in¬ 
jury cognizable in equity, the court below erred in granting 
an injunction. 

n 

The authority of the National Enforcement Commission to 
decide wage stabilization violations and to issue certificates 
of disallowance did not expire on April 30, 1953. 

The court below held that because of the provision in the 
Defense Production Act that Title IV and all authority con¬ 
ferred thereunder should terminate on April 30, 1953 (50 
U. S. C. App. 2166), the Commission’s final decision in this 
case, rendered after that date, was null and void (J. A. 
72-3). 

This precise contention was held to be without merit in 
Allen v. Grand Central Aircraft Co., 347 U. S. 535, 553-5. 
The Supreme Court there pointed out that notwithstanding 
the termination of the substantive power to impose con¬ 
trols, the authority to impose administrative sanctions for 
violations which occurred previous to April 30 remained in 
effect by virtue of the general savings statute (1 U. S. C. 
109), stating: 

Neither that expiration date [April 30, 1953] nor the 
six-month extension of it for liquidation purposes re- 


stricts the general provision of § 109 as to the survival 
of enforcement proceedings. 


Accordingly the court below erred in issuing an injunc¬ 
tion on the ground that the authority of the National En¬ 
forcement Commission to decide appellee’s case had expired 
on April 30, 1953. 

Ill 

Section 405(b) of the Defense Production Act authorizes dis¬ 
allowances greater than the illegal excess of wages paid, and 
the statute as so construed is constitutional. 

The final ground on which the court below granted an in¬ 
junction was its conclusion that the Commission’s deter¬ 
mination of appellee’s case was invalid because it imposed 
a deduction of twice the amount of the illegal excess of wages 
paid by appellee. The court below construed Section 405(b) 
of the Act as permitting a deduction of not more than the 
amount in excess of the legal wage payment. It adopted 
this construction in part on the view that a contrary con¬ 
struction would raise doubts as to the constitutionality of 
the Act. (J. A. 73-5). 

We show here that the District Court’s construction of 
Section 405(b) was erroneous. 

A. Section 405(b) authorizes the disallowance of the 
entire illegal payroll, not merely of the unauthorized 
portion of the wages. 

Section 405(b) gives the President the authority to 

prescribe the extent to which any wage, salary or com¬ 
pensation payment made in contravention of any such 
regulation or order shall be disregarded * * *. 

Since 1942 this language has been consistently construed as 
providing for the disallowance of the entire wage payment 
made in contravention of the regulation or order, and not 
merely of the unauthorized portion thereof. Any doubt as 
to the meaning of the statutory language is resolved by the 
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legislative history, which fully supports this administrative 
construction. 

1. Section 405(b) is substantially identical with Sec¬ 
tion 5 of the Stabilization Act of 1942, which, as Con¬ 
gress knew, had been construed as authorizing the dis¬ 
allowance of the entire unauthorized payroll. 

Section 5(a) of the 1942 Stabilization Act provided: 

No employer shall pay, and no employee shall receive, 
wages or salaries in contravention of the regulations 
promulgated by the President under this Act. The 
President shall also prescribe the extent to which any 
wage or salary payment made in contravention of such 
regulations shall be disregarded by the executive de¬ 
partments and other governmental agencies in deter¬ 
mining the costs or expenses of any employer for the 
purposes of any other law or regulation. 56 Stat. 767, 
50 U. S. C. App. (1946 ed.) 965 (a). 

Allen v. Grand Central Aircraft Co., 347 U. S. C. 535, 
541-50, points out that Section 405(b) of the Defense Pro¬ 
duction Act is to be construed in the light of the essentially 
identical Section 5 of the Stabilization Act of 1942 and the 
administrative construction thereof. 

Section 5 of the 1942 Act had been interpreted and applied 
from the very beginning as authorizing the disallowance of 
the entire unauthorized payroll. The pertinent regulations 
repeatedly were brought to the attention of Congress at 
appropriation hearings and at hearings concerned with the 
extension of the stabilization legislation. The continued 
appropriation of funds for the National War Labor Board 
and the extension of the Act without amendment amount to 
the legislative ratification of this administrative practice. 

a. The administrative practice under Section 5 of the 
Stabilization Act of 1942. Section 4001.10 of the Office of 
Economic Stabilization Regulations of October 27, 1942 (7 
F. R. 8748), 1 issued shortly after the enactment of the Sta¬ 
bilization Act, provided expressly that, where wages had 

1 Section 4001.10 was superseded on October 1, 1943 by the sub¬ 
stantially identical Section 4001.15. 8 F.R. 11960. 
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been increased in contravention of the Act the amount to 
be disallowed was 

the amount of the wage or salary paid or accrued and 
not merely an amount representing an increase in such 
wage and salary. 

Experience in the actual enforcement of the statute indi¬ 
cated that the strict and unalterable application of this 
maximum disallowance to each violation was unduly harsh. 
On July 13, 1943, the National War Labor Board, charged 
with the enforcement of Section 5, obtained permission 
from the Economic Stabilization Director, the late Chief 
Justice Vinson, to take the circumstances surrounding the 
violation into consideration and to mitigate the amount of 
disallowance in appropriate cases." 

Office of Economic Stabilization Regulations of Novem¬ 
ber 30, 1944, Section 4001.15 (9 F. R. 14547) accordingly 
provided that although the Act authorized the disallowance 
of the entire wage payments, extenuating circumstances 
could justify the imposition of a lesser sanction. 2 3 The few 
decisions of the National War Labor Board cases in disal¬ 
lowance matters which have been reported indicate that the 
Board openly publicized and applied the rule that the entire 
illegal payroll could be disallowed in the absence of mitigat¬ 
ing circumstances. 4 

Moreover, the National War Labor Board was not the sole 

2 Termination Report of the National War Labor Board, Vol. I, 
pp. 435-436; Vol. II, p. 749. See also The National Wage Stabiliza¬ 
tion Board, January 1, 1946-February 24, 1947, pp. 230-231. 

3 See also National War Labor Board Regulations, Section 802.73 
(c), of September 15, 1944, 9 F.R. 11422, providing that where the 
Enforcement Division finds that the Act has been violated it shall 
make, in appropriate cases, findings as to the existence of extenuat¬ 
ing circumstances, and a recommendation whether less than the full 
disallowance sanction should be imposed. 

4 For instances in which the entire illegal payroll was disallowed, 
see, e. g., Parkland Sportswear Co., 13 Labor Relations Reporter 
503 (December 1, 1943); Howard Menu Service, 13 Labor Relations 
Reporter 687 (January 28, 1944); Norfolk-Newport News Contrac¬ 
tors, 15 Labor Relations Reporter 237 (October 14, 1944). For 
mitigation cases, see e. g., Parker Appliance Co., 13 Labor Rela- 
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agency charged with the enforcement of the Stabilization 
Act. The determination of violations of agricultural wages 
and salaries and the certification of the amounts to be disal¬ 
lowed were assigned to the Secretary of Agriculture, 5 later 
the War Food Administrator.* The Commissioner of Inter¬ 
nal Revenue was given the dual functions first of adminis¬ 
tering the Act with respect to salaries in excess of $5,000, 7 
and, second, of actually giving effect to the certificate issued 
by the appropriate agency in the computation of taxes. 8 In 
all three instances the implementing regulations originally 
directed the disallowance of the entire illegal payroll; 9 
later amendments, however, permitted the disallowance of 
a lesser amount in the presence of mitigating or extenuating 
circumstances. 10 One of these regulations, T. D. 5446 of 
March 17, 1945, governing the effect to be given to certifi¬ 
cates of disallowance by the tax authorities, is still in effect, 
having been embodied in the permanent Income Tax Regula¬ 
tion. Cf. Treasury Regulations 111, Sec. 29.23(a)-16; 26 
C. F. R. 29.23(a)-16. 


tions Reporter 582 (Regional Board Decision); Oval & Koster, 16 
Labor Relations Reporter 741 (June 30, 1945); Cosden Petroleum 
Corp., 16 Labor Relations Reporter 741 (June 30, 1945). 

5 Office of Economic Stabilization Regulations of Oct. 27, 1942, 7 
F.R. 8748, as amended by the Regulations of November 30, 1942, 
Section 4001.5a, 7 F.R. 10024. 

6 Executive Orders No. 9322 of March 26, 1943 (8 F.R. 3807) 
and No. 9334 of April 19, 1943 (8 F.R. 5423). 

7 Office of Economic Stabilization Regulations of October 27,1942, 
Section 4001.4 (7 F.R. 8749). 

8 Office of Economic Stabilization Regulations of October 27,1942, 
Section 4001.10 (7 F.R. 8748). 

9 Agricultural Labor: War Food Administration Regulations of 
January 17, 1944, Section 1100.15, 9 F.R. 659. Salaries in Excess 
of 85,000: Commissioner of Internal Revenue, T.D. 5168 of Decem¬ 
ber 2,1942, Section 1002.28, 7 F.R. 10056. Effect to Be Given Cer¬ 
tificates of Disallowance: Commissioner of Internal Revenue, T.D. 
5243 of March 12,1943, 8 F.R. 3158. 

10 Agricultural Labor: War Food Administration Regulations of 
June 23, 1945, Section 1100.15, 10 F.R. 7615. Salaries in excess of 
$5,000: Commissioner of Internal Revenue, T.D. 5435 of February 
2, 1945, Section 1002.28, 10 F.R. 1475. Effect to Be Given to 
Certificates of Disallowance: Commissioner of Internal Revenue, 
T.D. 5446 of March 17, 1945, 10 F.R. 3008. 
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b. Congressional acceptance of this administrative in¬ 
terpretation of Section 405(b). The Stabilization Act was 
subject to searching Congressional scrutiny on the frequent 
occasions of its extension and also in connection with the 
appropriations for the National War Labor Board. Even 
in the absence of specific proof that Congress was actually 
advised of the interpretation of Section 405 (b) to the effect 
that the entire illegal payroll could be disallowed in the 
absence of mitigating circumstances, it would be assumed 
that Congress knew of this vast body of consistent regula¬ 
tions issued by different agencies and of the actual practice 
followed by them. 

As a matter of fact, however, this interpretation of Sec¬ 
tion 405(b) was brought to the attention of various Con¬ 
gressional Committees and explained to them to their satis¬ 
faction. For example, at appropriation hearings held on 
June 3,1943, Mr. Lloyd K. Garrison, Executive Director and 
General Counsel of the National War Labor Board, in re¬ 
sponse to questions from the Committee Chairman, outlined 
in precise detail the entire enforcement program in connec¬ 
tion with wage stabilization, including the procedure fol¬ 
lowed, the workload involved in the program, and the per¬ 
sonnel needs for the program. Hearings before Subcom¬ 
mittee of the House Committee on Appropriations, 78th 
Cong., 1st Sess., on the National War Agencies Appropria¬ 
tion Bill for 1944, Part 2, pp. 667-668. Mr. Garrison there 
pointed out that alleged violations -were heard by a Regional 
War Labor Hearing Board, that, after a full hearing, the 
employer possessed a right of appeal to the National War 
Labor Board, and that after termination of the appeal pro¬ 
cedure a disallowance was certified in the event a violation 
was found. 

At the hearings held in March, 1944 in connection with 
the National War Agencies Appropriations Bill for 1945, 
Mr. William H. Davis, Chairman of the National War Labor 
Board, pointed out to the House Subcommittee: 

So, in the Executive order and the regulations of the 
Economic Stabilization Director it was provided that 
the entire amount of wages paid in violation of law 
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would he disallowed, not just the excessive part, but 
the whole of it would be disallowed by these agencies 
of Government; provided however, that the action of 
the War Labor Board, in cases which we cover, and the 
Treasury in case of salaries above $5,000, and so forth, 
gave us the power, if we found extenuating circum¬ 
stances, to say to wTiat extent those w’ages will be taken 
into account. 11 

Later on, 12 Mr. Davis pointed out that the question of dis¬ 
allowing the entire payroll came up only in 5% of the cases 

tried bv the Board. 

• 

The question whether the entire illegal payroll or only 
the illegal excess was to be disallowed came up again in 
June 1944 at the Senate hearings for the 1945 War Agencies 
Appropriations Bill. 13 After Mr. Freiden, General Counsel 
of the National War Labor Board, had explained to the 
Committee that, while the October 27,1942 Regulations per¬ 
mitted the disallowance of the entire payroll, authority had 
been obtained from the Director of Economic Stabilization 
to impose a lesser sanction in the presence of mitigating 
circumstances, Senator Hayden remarked that it would be 
arbitrary if an overpayment of $88 in a $3,500 case neces¬ 
sarily led to a $3,500 tax disallowance. Mr. Freidin and Mr. 
Garrison, a public member of the Board, explained to the 
Senator that the mitigation practice was designed to prevent 
such arbitrary results. Senate Hayden summarized these 
assurances with apparent approval: 

It would be possible, under your procedure, if you say 
this was done innocently, to waive it entirely. But if 
you believe it is done deliberately, you want to make the 
penalty enough to discourage a repetition of the act. 
Mr. Freidin: Precisely so. 

11 Hearings before the Subcommittee of the Committee on Appro¬ 
priations, House of Representatives, 78th Cong., 2nd Sess., on the 
National War Agencies Appropriations Bill for 1945, pp. 240-241. 

12 Id., at p. 241. 

13 Hearings before a Subcommittee of the Committee on Appro¬ 
priations, United States Senate, 78th Cong., 2nd Sess., on H.R. 4879, 
pp. 132-133. 
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Similar advice as to the operation of the disallowance 
sanction of Section 405(b) was given the 79th Congress in 
connection with the 1945 Extension of the Stabilization 
Act 14 and the National War Agencies Appropriations Bill 
for 1946. 15 

In these circumstances the repeated extensions of the 
Stabilization Act and the several appropriations of funds 
for the operation of the National War Labor Board and 
later for the National Wage Stabilization Board indicate 
that Congress, too, interpreted Section 5 of the Stabiliza¬ 
tion Act as authorizing the disallowance of the entire illegal 
payroll. And the reenactment of Section 5 as Section 405(b) 
of the Defense Production Act carried with it the approval 
of their earlier interpretation of the statutory language. 
Helvering v. Winmill, 305 U. S. 79, 83; Commissioner v. 
Flowers, 326 U. S. 465, 469; 10 Norwegian Nitrogen Co. v. 
United States, 288 U. S. 294, 308-315. 


14 Statement of Mr. William H. Davis, Chairman of the National 
War Labor Board of March 7, 1945, Hearings before the Commit¬ 
tee on Banking and Currency, United States Senate, 79th Cong., 
1st Sess., on S. J. Res. 30, p. 216: 

If the tripartite division finds that a violation exists, it con¬ 
siders all such extenuating circumstances in reaching its deter¬ 
mination as to the amount of the unauthorized wages to be 
disallowed. It has been relatively rare in the experience of 
the Board that the violations by an employer have been deemed 
sufficiently willful or intentional to justify disallowance of the 
entire amount of wages paid in violation of the act. 

15 Statement of Dr. George W. Taylor, Chairman of the National 
War Labor Board, April 23, 1945, Hearings before the Subcommittee 
of the Committee on Appropriations, House of Representatives, 79th 
Cong., 1st Sess., pp. 12-13, pointing out that while the entire illegal 
payroll could be disallowed, the Board had authority to reduce or 
entirely eliminate these potentially severe penalties on the basis of 
the facts in each particular case. 

16 In connection with the above cited cases dealing with the weight 
to be given to Treasury Regulations of long standing, it should be 
remembered that the administrative interpretation of Section 405 
(b) authorizing the disallowance of the entire illegal payroll has 
been embodied in its present form in Treasury Regulations 111, 
Section 29.23a-16 since 1945 and that goes back to 1943. 
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2. Events following the enactment of the Defense Produc¬ 
tion Act of 1950 indicate Congressional adherence to 
the interpretation permitting disallowance of the 
entire illegal payroll 

On June 13,1951, the Wage Stabilization Board issued its 
Enforcement Regulation No. 1 (16 F. R. 6028). Section 1 
of this Regulation—like General Order No. 15, involved in 
the instant case—called for the disallowance of the entire 
wage payment, not merely of the illegal wage increase, in the 
absence of extenuating or mitigating circumstances. 

That Congress was well aware of this Enforcement Reso¬ 
lution appears from the Congressional debates resulting in 
the Defense Production Act Amendments of 1951. Repre¬ 
sentative Davis of Georgia quoted the pertinent portion of 
Enforcement Regulation No. 1 and pointed out, on July 
20, 1951 (97 Cong. Rec. 8555), that 

Under the provision as it now is, the entire wage or 
salary involved may be disallowed * * *. 

He introduced an amendment 17 to make (ibid.) 

these heavy penalties possible to be invoked only if 
the violation was intentional, for the period prior to 
June 30, 1951, because of uncertainty in the adminis¬ 
tration of the Act prior to that time. 

It is significant that Mr. Davis felt that total disallowance 
was authorized by the statute and that an amendment would 
be necessary to change it. 

Mr. Spence, the Chairman of the House Committee on 
Banking and Currency, which was in charge of the bill, ob¬ 
jected on the ground that the amendment 

would prevent effective enforcement and destroy the 
effect we are trying to achieve by this act. 


17 The amendment would have provided in part “That as to any 
such payments made prior to June 30, 1951, this authority shall 
extend and be applied only to payments made in willful contraven¬ 
tion of any such regulation or order” (97 Cong. Rec. 8555). 


The House thereupon rejected the amendment (ibid.), 
thereby expressing its approval of the imposition of a dis¬ 
allowance sanction amounting to the entire payroll in ap¬ 
propriate cases. 

Congress thereafter extended Section 405(b) twice. 18 By 
the time of the last extension (June 30, 1952), the National 
Enforcement Commission had handed down its first de¬ 
cisions asserting its authority to disallow the entire pay¬ 
roll where warranted by the circumstances. In re Iledin 
Construction Co., April 11,1952, Bureau of National Affairs, 
Labor Relations Reporter Binder 7, WHM 100: 1153, 1163; 
cf. In re Glascote Products, June 3, 1952, ibid. 1164, 1165- 
1166; In re Boz Inc., June 24,1952, ibid. 1167,1168. 

Hence it is clear that before the 1950 Act was passed 
Congress knew that its predecessor had been consistently 
construed as permitting disallowances as high as the en¬ 
tire payroll, that Congress deliberately used this identical 
language in 1950, and that it specifically refused to amend 
the Act when the Act was extended and otherwise amended. 
It thus seems plain that this interpretation was both what 
Congress intended w r hen the Act was passed and ratified 
thereafter. Brooks v. Dewar, 313 U. S. 354, 361; Fleming 
v. Mohawk Co., 331 U. S. Ill; Norwegian Nitrogen Co. v. 
United States, 288 U. S. 294, 308-315. 

N. A. Woodworth Co. v. Kavanagh, 102 F. Supp. 9 (E. D. 
Mich.), affirmed on the opinion of the District Court, 202 
F. 2d 154 (C. A. 6), construed the essentially identical pro¬ 
vision in the Stabilization Act of 1942 as authorizing dis¬ 
allowance of the entire amount, not merely the illegal excess, 
of a wage paid in contravention of the stabilization regula¬ 
tions. The court reached this construction on the basis of 
the legislative history and administrative interpretation 
set forth above. 

Allen v. Grand Central Aircraft Co., 347 U. S. 535, 541-51, 
establishes that this legislative history and administrative 
interpretation are to be accepted as an authoritative con¬ 
struction of Section 405(b). 


18 Defense Production Act Amendments of 1951 and 1952. 
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B. The statutory disallowance scheme is not uncon¬ 
stitutional. 

The court below thought that if Section 405(b) of the Act 
were construed to authorize the disallowance of an entire 
wrage paid in contravention of stabilization regulations, it 
“might well give rise to a serious constitutional question’’, 
as vesting in the Executive branch a “power to impose dis¬ 
cretionary penalties in an unlimited amount” without trial 
by jury (J. A. 74). We show here that the District Court’s 
doubts as to the constitutionality of the Government’s con¬ 
struction of the Section 405(b) are not w^ell founded. 

The Constitution does not prohibit Congress from author* 
izing a civil sanction, administratively imposed, for viola¬ 
tion of law. 19 Congress may “impose appropriate obliga¬ 
tions and sanction their enforcement by reasonable money 
penalties, giving to executive officers the powder to enforce 
such penalties writhout the necessity of invoking the judicial 
pow r er” Oceanic Navigation Company v. Stranahan, 214 U. 
S. 320, 336-340; Passavant v. United States, 148 U. S. 214, 
219-22. 

The monetary amount of the sanction need not be limited 
to the amount involved in a particular violation; a fine may 
1 exceed the amount stolen. Furthermore, it must be remem¬ 
bered that the wage disallowance sanction authorized by 
the Section 405(b) w T as designed to deter acts which wmuld 
contribute to the grave danger of inflation present in a war¬ 
time economy. The payment of a wage increase by a man¬ 
ufacturer may contribute to the inflationary trend by an 
amount much greater than the amount of the increase itself, 
for in the normal case a w*age increase added to the manu¬ 
facturer’s cost of a product wall be passed on and pyra¬ 
mided by each handler (distributor, wholesaler, etc.) until 
the product reaches the ultimate consumer. 

The constitutionality of this w’age disallowance sanction 
is established by such cases as Helvering v. Mitchell, 303 
U. S. 391, sustaining an administratively imposed assess- 

19 A separate section of the Defense Production Act provides 
criminal penalties for violations of Section 405(b). 50 U.S.C. App. 
2109(b). See J.A. 67. 
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ment of 50% in addition to the regular tax in cases of frau¬ 
dulent tax returns. That case is particularly applicable 
here because the wage disallowance sanction is effected by 
an additional tax assessment. 

Likewise, United States v. Sanchez, 340 U. S. 42, upholding 
the constitutionality of a tax of $100 per ounce on transfers 
of marihuana; Sonzinsky v. United States, 300 U. S. 506, 
sustaining the constitutionality of a tax of $200 on the trans¬ 
fer of firearms; and United States v. Kahriger, 345 U. S. 22, 
sustaining a tax on the occupation of gambling, also demon¬ 
strate the constitutionality of Section 405(b). 

Since this is neither a “criminal prosecution” (Const., 
Amend. 6) nor a “suit at common law” (Const., Amend. 7), 
there is no constitutional right to a jury trial. Oceanic Nav¬ 
igation Co. v. Stranahan, 214 U. S. 320, 336-40; Wickivire v. 
Reinecke, 275 U. S. 101,105-6; Kahn v. Anderson, 255 U. S. 
1, 8-9; Zakonaite v. Wolf, 226 U. S. 272; National Labor Re¬ 
lations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1, 
48-9; Auffmordt v. Redden, 137 U. S. 310, 329; Luria v. 
United States, 231 U. S. 9, 27-8; Ex Parte Wall, 107 U. S. 
265, 288. 

The N. A. Woodworth Co., case, supra, sustained the con¬ 
stitutionality of the essentially identical provision in the 
Wage Stabilization Act of 1942, similarly construed to per¬ 
mit a disallowance up to the entire amount of the illegal pay¬ 
roll. 

If it be argued that the Constitution requires some degree 
of judicial review of such an administrative sanction, the 
answer is that such review is provided after any additional 
tax, based on a certificate of disallowance, is assessed, (1) 
in the Tax Court, with subsequent review in a court of ap¬ 
peals and in the Supreme Court by certiorari (26 U. S. C. 
1141); or (2) in a district court or the Court of Claims by 
way of a tax refund suit. See pages 1-2, above. 

Accordingly there was no sound basis for the District 
Court’s doubts as to the constitutionality of Section 405(b), 
construed to authorize a disallowance of more than the ille¬ 
gal excess of wages paid in violation of stabilization regula¬ 
tions. 

Hence, the court below erred in granting an injunction on 
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the ground that Section 405(b) of the Defense Production 
Act does not authorize a disallowance of more than the 
amount of the illegal excess of wages paid. 

CONCLUSION 

For the reasons given above, the District Court erred 
in granting an injunction against the issuance of a certifi¬ 
cate of disallowance. The judgment should be reversed and 
the cause remanded with directions to enter judgment for 
appellants. 

Respectfully submitted, 

Warren E. Burger, 

Assistant Attorney General. 

Samuel D. Slade, 

Donald B. MacGuineas, 

Attorneys , Department of Justice, 

Attorneys for Appellants. 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


1. Whether threatened administrative action by officers 
of the National Enforcement Commission, proceeding 
under regulations contrary to statute and in violation of 
constitutional rights as applied to appellee, is beyond the 
power of equity to enjoin by reason of the fact that the 
resulting penally would be imposed by assertion of tax 
liability with possible review in the Tax Court or (if 
appellee paid the additional tax) in a suit upon a claim 
for a refund. That is, whether the only remedy for an 
excess of jurisdiction by individuals purporting to act 
under official authority is submission to their asserted 
authority and later litigation with tax officials, subject 
to all the onerous enforcement machinery peculiar to tax 
procedure; or whether those who wrongfully presume to 
act officially can be stopped in limine. 

2. Whether administrative regulations and action there¬ 
under are constitutional as applied to appellee to the 
extent they would impose a penalty, under the guise of 
disallowing tax expense deductions, in an amount greater 
than and without reasonable relation to the amount of 
the wage paid in excess of regulations, and without any 
provision for trial by jury or judicial review. Or, alter¬ 
natively, whether in view of the serious constitutional 
doubts inhering in such administrative action, Section 
405(b) of the Defense Production Act of 1950, which au¬ 
thorizes executive departments to disregard wage pay¬ 
ments made in contravention of regulations, can be con¬ 
strued to authorize administrative imposition of a tax 
expense disallowance in an unlimited amount up to the 
total wage paid, without regard to the amount illegally 
paid, and without regard to the tax years in which exces¬ 
sive payments were made. 
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United States Court of Appeals 

Foe the Distbict of Columbia Ciecuit 


No. 12,286 


NATIONAL ENFORCEMENT COMMISSION, Et Al., 

Appellants, 


v. 


SLIM OLSON, INC., Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

In May, 1952, a Regional Enforcement Commission of 
the Wage Stabilization Board filed a complaint against 
appellee asserting that for something over two years com¬ 
mencing January 15, 1950, appellee had been paying wages 
and other compensation in contravention of regulations 
issued under the Defense Production Act of 1950. (R. 10- 
14). In October of 1952 the Regional Enforcement Com- 
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mission found that appellee had given employees random 
wage increases from time to time (R. 18) but that appel¬ 
lee’s evidence “fails to identify with particularity raises 
that were given for merit reasons” and is not clear as to 
the standards followed in evaluating the performance or 
ability of employees. (R. 19). It found that for the two- 
and-a-half year period January 15,1950, through May, 1952, 
respondent had paid wages in the amount of $92,427.50, 
of which $6,509.44 was excessive. (R. 20-21). It found 
certain extenuating and mitigating circumstances (R. 21- 
23) as a result of which it determined that of the $6,509.44 
wages paid in contravention of regulation only $5,000 
should be disregarded as deductions for the sake of calcu- 
ating the taxes of appellee under the revenue acts—all, 
however, to be disregarded within the taxable year ended 
December 31, 1951. (R. 23). 

Regional counsel filed a petition for review of the deter¬ 
mination with the National Enforcement Commission, 
which affirmed the finding but with the conclusion that a 
tax deduction disallowance of twice the illegal excess pay¬ 
ment in the years 1950, 1951 and 1952 of $6,509.44, less 
increases permitted by General Wage Regulation 8, Re¬ 
vised, constitutes a remedy which would effectuate the pur¬ 
poses of the Defense Production Act—a total of $13,018.88 
to be disallowed as a deduction for tax purposes all in the 
taxable year ended December 31, 1951. (R. 30). 

Following argument of a motion for reconsideration be¬ 
fore appellant National Enforcement Commission, in the 
course of which that Commission indicated it would give 
no consideration to appellants’ constitutional arguments 
as to its existence and jurisdiction (R. 32-33), appellee 
filed a complaint for injunction in the court below. Therein 
appellant set forth several grounds upon which it was 
asserted the action of the National Enforcement Commis¬ 
sion was unlawful, either as in excess of any jurisdiction 
lawfully conferred upon it, or because of the unconstitu¬ 
tionality of the provisions of the Defense Production Act 
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relied upon by appellants, or the application of those pro¬ 
visions to appellee, the plaintiff. 

On reference of the case to a three-judge court with 
respect to the unconstitutionality of the act, that court 
held (R. 77) Section 405(b) of the Defense Production Act 
constitutional and “not properly susceptible of being con¬ 
strued as authorizing what might be an unconstitutional 
result in administration.” The court acknowledged that 
the single judge to whom the case would be returned might 
consider whether constitutional rights have been violated 
through administrative action. 

Cross-motions for summary judgment were filed (R. 62), 
and upon renewal of the protest of appellants that plain¬ 
tiff’s administrative remedy had not been exhausted since 
appellants might, but for the temporary restraining orders 
which had been issued, give plaintiff the relief which 
plaintiff was seeking from the court, the temporary re¬ 
straining order was relaxed by the court to permit appel¬ 
lants to dispose of the petition for reconsideration pending. 
(R. 62-63). Thereafter the National Enforcement Com¬ 
mission found that $875 could be allowed as a credit under 
the applicable wage regulation, so that the unauthorized 
total excess for the three years was $5,634.44, which doubled 
equals $11,268.88. Accordingly it ordered that the latter 
sum should be disallowed in calculating deductions for the 
single taxable year ending December 31, 1951. (R. 75-76). 

Thereafter the court below entered its judgment for 
permanent injunction (R. 64-65), supported by an opinion. 
(R. 65-75). It found that the action of the National En¬ 
forcement Commission was in excess of jurisdiction since 
the authority conferred by the Defense Production Act, 
Titles IV and V, had terminated at the close of business 
April 30, 1953, except for liquidation, so that the Comipis- 
sion was without power to conduct any proceedings or 
render any decision. (R. 73). This ground of the opinion 
below has since been repudiated in Allen v. Grand Central 
Aircraft Co., 347 U.S. 535, 553-555. 
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In addition, the court found that the Commission never 
had authority to disallow any sum greater than the actual 
excess payment—not double the excess as it had presumed 
to rule. It felt that the statute was unequivocal and the 
effort by regulation to extend authority to cover all wages 
paid, and not merely the wages paid in excess of the 
amounts permitted, was in excess of the jurisdiction of 
the National Enforcement Commission. 

STATUTES AND REGULATIONS INVOLVED 

Section 405(b) of the Defense Production Act of 1950, 
Act of September 8, 1950, c. 932, 64 Stat. 798, 807, 50 
U.S.C. App. § 2105, provided: 

“(b) No employer shall pay, and no employee shall 
receive, any wage, salary, or other compensation in con¬ 
travention of any regulation or order promulgated 
by the President under this title. The President shall 
also prescribe the extent to which any wage, salary, 
or compensation payment made in contravention of 
anv such regulation or order shall be disregarded bv 
the executive departments and other governmental 
agencies in determining the costs or expenses of any 
employer for the purposes of any other law or regu¬ 
lation.’ ’ 

The Federal Register for April 5, 1952, 17 Fed. Reg. 
2994, carried General Order 15 establishing policy and pro¬ 
cedure respecting disallowances of violation of Title IV 
of the Defense Production Act of 1950. As amended in 
the Federal Register Thursday, November 6, 1952 (17 
Fed. Reg. 9977), Section 4(b)l of General Order 15 was 
amended to read as follows: 

“(1) The amount paid or accrued in violation of 
the act or regulations, orders or determinations made 
thereunder which may be disallowed and disregarded 
shall be the entire amount of the wage, salary or 
other compensation paid or accrued, or the entire 
amount of the payment either in money or property 
or other consideration, and not merely the amount 
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paid or accrued in excess of the legal maximum of 
such wage, salary, other compensation, or payment. 
Where extenuating and mitigating circumstances ex¬ 
ist, of the character described in the following para¬ 
graph, less than the entire amount of such payments 
or accruals may be disregarded and disallowed; pro¬ 
vided that the usual and general policy shall be to 
disallow’ an amount at least equal to that portion of 
any payment or accrual in excess of whatever pay¬ 
ment was permissible under the governing regula¬ 
tion, order or determination.” 

Section 6 of General Order 15 provided (17 Fed. Reg. 
2995) for certification of final determinations in each case 
to other government agencies, and provided: 

“. . . Any determination made pursuant to this au¬ 
thority under the Defense Production Act, as amended, 
shall be final and not subject to review by the Tax 
Court of the United States or by any court in any 
civil proceeding.” 

SUMMARY OF ARGUMENT 

No judicial review of the action of appellants is provided 
by the Defense Production Act of 1950, and General Order 
15 under w’hich appellants acted expressly forbids review 
by the Tax Court or by any Court in a civil proceeding. 
Under prior law it was asserted that the administrative 
action wras not review r able in tax cases. The suggested 
remedy at law by litigation over taxes is thus uncertain, 
and considering tax procedures it is inadequate. By now 
it is w’ell established that persons in public office acting 
without authority or in excess of their lawful jurisdiction, 
may not turn away the hand of equity by pointing to some 
other court. 

Appellee no longer relies upon the ground, upheld be¬ 
low, that the authority of appellants to process this case 
expired April 30, 1953, with the termination of Title IV of 
the Defense Production Act of 1950. Allen v. Grand Central 
Aircraft Co., 347 U.S. 535. Nonetheless, adequate al- 
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ternative grounds sustain tlio judgment of the court below. 

Appellants assert power to disallow as a deduction in 
calculating appellee’s tax not merely the amount paid “in 
contravention” of the regulation, as authorized by Sec¬ 
tion 405(b) of the Defense Production Act of 1950, but 
twice that amount, and then have aggregated the excess 
payments for three years and disallowed the total in just 
one of these years. Appellants have confused the power 
of Congress to authorize administrative officials to collect 
a specifically prescribed civil fine with the entirely dif¬ 
ferent question of whether Congress has authorized any 
such a penalty as was here leveled at appellee, and whether 
power to inflict such a penalty could constitutionally be 
conferred upon administrative officials with the amount to 
be fixed in their discretion. The cases leave no doubt that 
calling a penalty a tax, or inflicting it through taxation 
machinery, does not avoid the fact that if it is intended 
as punishment it is essentially criminal. The administra¬ 
tive construction upon which appellants rely, even com¬ 
bined with repeated amendment and reenactment of an 
act, would not serve to overcome the plain provisions of 
the statute in this case, or to justify a construction which 
would raise serious doubts as to its constitutionality. 

ARGUMENT 

I. 

Equity Is Not Without Power to Enjoin From Wrongful 
Purported Official Action Him Who Presumes to Act 
Without Authority 

Appellants urge that the court below should not have 
granted an injunction since appellee would have an ade¬ 
quate remedy at law. Yet it is acknowledged (Br. pp. 11- 
12) that the Defense Production Act of 1950 makes no pro¬ 
vision for judicial review of the administrative action which 
appellants claim power to take thereunder, and that appel¬ 
lants acted under a regulation which plainly provided that 
their issuance of a certificate of disallowance against appel- 
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lee “shall be final and not subject to review in the Tax Court 
of the United States of by any court in any civil proceed¬ 
ing.” General Order No. 15,17 F.R. 2994. While we will not 
concede the power of any administrator to put his actions 
beyond judicial review, neither can we take any comfort 
in their inconsistent assurances, now that they have been 
hailed before a court of equity, that we might at some 
future date find some other remedy in a court of law. 
We may expect that if appellee is relegated to seek its 
remedy through such a course, the government will then 
revert to the position which it took under wage-stabili¬ 
zation practice in World War II, where it moved to dis¬ 
miss a suit for a refund in just such a case as this on 
grounds that the determination of tax disallowance by 
administrative authority was not subject to judicial re¬ 
view. N. A. Woodworth Co. v. Kavanagh, 102 F. Supp. 
9, 12, aff’d C.A. 6th 202 F. 2d 154. 

The defense by government officials charged with ex¬ 
ceeding their authority that plaintiffs sometime might find 
an opportunity in some court other than an equity court 
to get redress for their wrongs inflicted upon them by 
persons in public office but without authority, by now has 
become hackneyed. This Court reviewed the whole doc¬ 
trine in Dollar v. Land , 81 U.S. App. D.C. 28, 154 F. 2d 
307, aff’d 330 U.S. 731 (see 87 U.S. App. D.C. 214, 1S4 
F. 2d 245, cert. den. 340 U.S. 884). Cf. Youngstown Sheet 
and Tube Co. v. Sawyer , 343 U.S. 579, 585. 

The objection (as is usually the case) begs the question: 
If appellants had the right and authority to do what they 
did, that should (as this Court observed in Dollar v. Land 
above, 154 F. 2d at p. 311) be pleaded and established; 
that is the answer to this suit. But if they are (as we 
contend) proceeding in excess of their lawful jurisdiction 
or authority, or in such manner as to interfere with ap¬ 
pellee’s constitutional rights, then it has become well es¬ 
tablished from United States v. Lee , 106 U.S. 196, right 
on down through the years that injunction will lie. A 
number of the cases were collected by Judge Pine in the 
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Youngstown Sheet and Tube Co. case, 103 F. Supp. at p. 
576. 

The remedies for collecting taxes are severe beyond all 
experience in non-tax cases. We would not suppose that any 
lawyer who had ever witnessed property sold on distraint 
for taxes, or who had borne wdth the party against whom 
a jeopardy assessment had been made, would suppose 
that the tax litigation route suggested by appellants was 
free of any irreparable injury. 


n. 

Appellee Makes No Contention in This Court That the Au¬ 
thority of the National Enforcement Co mmiss ion to Decide 
an Antecedent Wage Stabilization Violation Expired on 
April 30, 1953 

1 The Supreme Court having held in Allen v. Grand Cen¬ 
tral Aircraft Co., 347 U.S. 535, that the National Enforce¬ 
ment Commission’s authority to process antecedent viola¬ 
tions did not expire with the termination of Title IV of 
the Defense Production Act of 1950 on April 30, 1953, ap¬ 
pellee does not advance that contention here. However, 
there are adequate alternative grounds for upholding the 
judgment of the court below. 


III. 

Is Section 405(b) of the Defense Production Act Constitutional; 
and Has it Been Constitutionally Applied to Appellee in 
This Case? 

Section 405(b) of the Defense Production Act of 1950 
provides that the President may “prescribe the extent 
to which any wage, salary or compensation payment made 
in contravention of any such regulation or order shall 
be disregarded. ...” Appellants, however, assert the 
power to disallow’ not only the $5,634.44 in wages paid 
in contravention of regulations, but any amount up to the 
entire payroll of $92,427.50—$87,000 of which was lawfully 
paid. Furthermore, as applied in this case, they assert the 


power to aggregate the excess payments for several years, 
then double the amount and disallow tax expense deduc¬ 
tions to that extent in any taxable year of their choosing. 

In the arguments advanced in support of this extraordi¬ 
nary assertion of administrative power, it is significant 
that appellants address themselves, first, to the adminis¬ 
trative practice under a prior act of Congress, and then 
to the power of Congress to authorize such administra¬ 
tive sanctions. The obvious difficulty of trying to recon¬ 
cile the administrative practice with what Congress did 
authorize by the plain meaning of Section 405(b) has 
thus been skillfully avoided. 

The plain and unambiguous language of the statute 
says that the President shall prescribe the extent to which 
a wage payment made “in contravention of any such reg¬ 
ulation . . . shall be disregarded” in determining expenses 
for tax purposes. So much as -was paid lawfully in this 
case—all but $5,634.44—was not paid “in contravention” 
of the regulation. It is only within the limit of that which 
was found excessive that the administrator is empowered 
to disregard. And there is no authority in the statute, nor 
in the regulations for that matter, which would warrant 
compounding the effect of the disallowance by accumu¬ 
lating the amount to be disregarded over several years and 
disallowing it in a single year. Section 405(b) provides 
that the excessive payment may be “disregarded”—which 
we understand to mean that it may be treated for tax pur¬ 
poses as though it had not been paid. That would neces¬ 
sarily mean disregarding each illegal payment within the 
taxable year that the expense deduction for that wage 
payment was claimed. But instead of doing that, appel¬ 
lants here assert the right to regard excessive payments 
made in 1950 and 1952 as though they had been made in 
1951, and then to disregard the equivalent of double that 
amount out of wages which were legally paid in 1951. 

This assertion of power goes far beyond any power to 
“impose appropriate obligations and sanction their en¬ 
forcement by reasonable money payments, giving to exec- 
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utive officers the power to enforce such penalties without 
the necessity of invoking the judicial power.’’ Oceanic 
Navigation Company v. Stranahan, 214 U.S. 320, 336-340; 
Passavant v. United States, 148 U.S. 214, 219-222. The 
specific certainty of a statutorily-prescribed fine of $100 
for bringing in a diseased alien, or the imposition of a 
statutorily-prescribed 2 percent increase in duty for under- 
declaring the value of imported goods, upheld in the 
Oceanic Navigation and Passavant cases respectively, left 
to the administrative official nothing to do but collect the 
sanction prescribed by Congress. The same principles 
might apply here if the assertion of administrative power 
had not gone beyond that intended by the plain meaning of 
the act— i.e., the collection of the amount of any wage 
found to have been paid in excess of permissive regula¬ 
tions. But here there is the assertion of discretionary ad¬ 
ministrative power to impose a penalty in any amount con¬ 
sidered by appellants—not Congress—appropriate to vin¬ 
dicate the policies of the act. 

As appellants would apply the Defense Production Act, 
they assert a right to try appellee and find it guilty and 
assess a fine—all without regard to the due process clause 
of the Fifth Amendment or such tiresome restraints as 
trial by jury under the Sixth or Seventh Amendments. 
But this is plainly beyond the authority of the adminis- 
strative officials, Lipke v. Lederer, 259 U.S. 557; Regal 
Drug Corp. v. War dell, 260 U.S. 386. When the adminis¬ 
trative officials passed beyond the matter of disallowing 
the excess and undertook to vindicate public interest, they 
entered the field of the imposition of criminal penalties. 
Republic Steel Corp . v. N.L.R.B., 311 U.S. 7. 

Fixing a penalty in double the amount of what ordinarily 
would be the tax consequence, as has been done here, has 
been characterized by the Supreme Court as not a true 
tax put a penalty. United States v. La Franca, 282 U.S. 
568,572: 

“A tax is an enforced contribution to provide for the 

support of government; a penalty, as the word is here 


used, is an exaction imposed bv statute as punish¬ 
ment for an unlawful act. The two words are not 
interchangeable, one for the other. No mere exercise 
of the art of lexicography can alter the essential na¬ 
ture of an act or thing; and if an exaction be clearly 
a penalty it cannot be converted into a tax by the 
simple expedient of calling it such. That the exaction 
here in question is not a true tax, but a penalty in¬ 
volving the idea of punishment for the infraction of 
the law is settled by Lipke v. Lederer, 259 U.S. 557, 
561-562. See also Regal Drug Corp. v. Wardell, 260 
U.S. 386_” 

And if, of course, the sanction is intended as punishment, 
it is 4 ‘essentially criminal’’. Helvering v. Mitchell, 303 
U.S. 391, 398-9. And, if the sanction to be imposed is 
criminal defendant is entitled to trial by jury—which ad¬ 
ministrative officials are powerless to accord, and of which 
they are powerless to deprive appellee. 

But, appellants say, in one case under the old 1942 act, 
with language similar to that of Section 405(b), it w^as 
“construed to permit a disallowance up to the entire 
amount of the illegal payroll” citing N. A. Woodtvorth Co. 
v. Kavancgh, 102 F. Supp. 9. But that court dismissed on 
motion suit on a claim for refund of taxes, by reason of 
finality which the court felt attended the findings of fact of 
administrative determinations; and there is no discussion 
of the limits within which the administrative officials might 
find that wage payments in excess of the authorized limits 
should be disregarded for tax purposes. 

But in any event, long-continued administrative construc¬ 
tion cannot do a thing toward repealing, or altering, or 
amending the law. Even long-continued administrative 
construction, combined with repeated amendment and reen¬ 
actment of an act, will not serve to overcome the plain 
provisions of the statute. Louisville and N. R. Co. v. United 
States, 282 U.S. 740, 757-759. In the case cited, the court 
held (at p. 759): 


“Long continued practice and the approval of 
administrative authorities may be persuasive in the 
interpretation of doubtful provisions of a statute, but 
cannot alter provisions that are clear and explicit 
when related to the facts disclosed. A failure to en¬ 
force the law does not change it. . . 

CONCLUSION 

The judgment below should be affirmed. 

Respectfully submitted, 

Ira A. Huggins, 

First Security Bank Bldg., 
Ogden, Utah. 

Carl. S. Hawkins, 

John W. Cragun, 

744 Jackson Pl., N. W., 
Washington 6, D. C., 

Counsel for Appellee. 
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No. 12286 

National Enforcement Commission, et al., appellants 
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Slim Olson, Inc., appellee 
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REPLY BRIEF FOR APPELLANTS 


Appellee concedes in its brief (p. 8) that the main ground 
of the decision below; i. e., that the authority of the National 
Enforcement Commission expired on April 30, 1953, is 
erroneous and cannot support the judgment below. 

This brief answers the alternative grounds advanced by 
appellee for upholding the judgment below. 

ARGUMENT 

I 

No injunction should have been issued, since appellee was not 
threatened with any irreparable injury at the hands of 
appellants. 

Appellee argues that the normal taxpayer’s remedy of 
contesting in the Tax Court any deficiency assessment which 
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may be asserted against it on the basis of the certificate of 
disallowance in question is inadequate, because of doubts 
as to whether Tax Court review is barred by the provision 
in General Order No. 15 of the Economic Stabilization 
Administrator providing that a determination by the 
National Enforcement Commission “shall be final and not 
subject to review in the Tax Court of the United States or 
by any court in any civil proceeding’’ (17 F. R. 2994). 

There can be no question that if appellee awaits the 
prospective deficiency assessment and then pursues the nor¬ 
mal remedy open to any taxpayer of a petition to the Tax 
Court challenging the validity of the assessment, which 
operates as a stay of collection of the tax (26 U. S. C. 272), 
it can present to the Tax Court whatever contentions it 
pleases as to the invalidity of the certificate of disallowance 
upon which the deficiency assessment will be based. 

Regardless of what position the Department of Justice 
may assert in such a Tax Court proceeding as to the scope 
of review open in that Court, the Tax Court will necessarily 
decide the issue in either of two ways: (1) The Tax Court 
may decide that it does have some jurisdiction to review the 
validity of the certificate of disallowance (as it so decided 
in Weather-Seal Mfg. Co. v. Commissioner of Internal Reve¬ 
nue , 16 T. C. 1312, affirmed 199 F. 2d 376 (C. A. 6)), not¬ 
withstanding the “no judicial review” provision of Gen¬ 
eral Order 15. In that case plaintiff’s remedy in the Tax 
Court will obviously be adequate and the court below had no 
equity jurisdiction to issue the injunction. (2) The other 
alternative is that the Tax Court may decide that General 
Order 15 is valid and is effective to preclude judicial review 
of the certificate of disallowance by the Tax Court or any 
other court. If the Tax Court should be correct in so decid¬ 
ing the judicial review issue, obviously the court below had 
no jurisdiction to issue the injunction because the bar pro¬ 
vided by General Order 15, if valid at all, precludes judicial 
review by a District Court just as effectively as it precludes 
judicial review by the Tax Court. 


So appellee’s argument really comes down to the con¬ 
tention that the court below had equity jurisdiction to en¬ 
join the issuance of the certificate of disallowance because 
appellee fears that if it presents its contentions to the Tax 
Court that Court will erroneously decide that General Order 
15 bars it from passing on the validity of the certificate of 
disallowance. Obviously a court of equity may not base 
the issuance of an injunction upon a litigant’s contention 
that his remedy at law is inadequate because the law court 
will decide the case erroneously. Appellee’s adequate 
remedy is to appeal to a Court of Appeals (and if it loses 
there to petition for certiorari) to review the decision by the 
Tax Court if appellee should deem that decision erroneous. 

The cases relied on by appellee (Brief, p. 7) are readily 
distinguishable. Dollar v. Land, 81 App. D. C. 28,154 F. 2d 
307, affirmed 330 U. S. 731, did not involve any question as to 
the District Court’s lack of equity jurisdiction because of 
the existence of an adequate remedy at law. The defend¬ 
ants did not assert any such defense in that case. On the 
contrary, they contended that the court had no jurisdiction 
to decide the plaintiff’s claim because the suit was an un¬ 
consented suit against the United States. See 81 App. D. C. 
at 29,154 F. 2d at 308, and 330 U. S. at 734-9. 

In Youngstown Sheet <& Tube Co. v. Sawyer, 343 U. S. 579, 
the Supreme Court sustained the District Court’s equity 
jurisdiction because it was distinctly doubtful that the only 
remedy at law asserted by defendants, a suit for just com¬ 
pensation in the Court of Claims, would lie under the circum¬ 
stances involved and because the injury enjoined was “bound 
to result in many present and future damages of such nature 
as to be difficult, if not incapable, of measurement” (see 
343 U. S. at 585, 595-6, 631-2). Here, as we have shown, 
there can be no question that appellee can obtain in the Tax 
Court whatever measure of judicial review to which it may, 
as a matter of substantive law, be entitled. Furthermore, 
in this case there is no question as to any inadequacy of the 
Tax Court remedy from the standpoint of inability to com- 


pensate for damages suffered. The threatened injury is a 
tax deficiency assessment. The Tax Court plainly can cancel 
that deficiency if appellee is correct in its contentions. 
Appellee refers (Brief, p. 8) to the severity of tax collec¬ 
tion remedies—property sold on distraint and jeopardy 
assessments. This record contains not one word to support 
an inference that there is any prospect that such severe 
remedies will be applied by the Government against appel¬ 
lee. There is no basis for assuming that appellee, as a re¬ 
sponsible taxpayer, could not have collection of the tax 
stayed pending litigation in the Tax Court. 

Accordingly, there was no basis for the exercise of equity 
jurisdiction by the court below. 

II 

Section 405(b) of the Defense Production Act authorizes dis¬ 
allowances greater than the illegal excess of wages paid 

To support its contention that Section 405(b) did not 
authorize a deduction of more than the illegal excess of 
wages paid appellee argues (brief, pp. 8-12) that the lan¬ 
guage of Section 405(b) is so ‘‘plain and unambiguous” 
that the administrative construction and congressional rati¬ 
fication to the contrary (set out in our opening brief, pp. 
15-23) should be ignored by the Court. 

Apparently the language of Section 405(b) is not nearly 
as “plain and unambiguous” to the Supreme Court as it is 
to appellee’s counsel. For in Allen v. Grand Central Air¬ 
craft Co., 347 U. S. 535, the history of administrative inter¬ 
pretation and congressional ratification of Section 405(b) 
and its predecessor in the 1942 Stabilization Act was the 
chief reliance of the Supreme Court in construing that sec¬ 
tion (see 347 U. S. at 541-52). We are confident that the 
material which the Supreme Court regards as most helpful 
in construing Section 405(b) will be so regarded by this 
Court. 

Appellees also assert (brief, p. 9) without submitting any 
supporting authority that Section 405(b) did not authorize 



the National Enforcement Commission to direct the entire 
disallowance against appellee’s 1951 tax, since the wages in 
question were paid during 1950, 1951, and 1952. 

In the first place we submit that this contention is not 
open to appellee at this stage of the case. Appellee never 
advanced this contention before the National Enforcement 
Commission so that the Commission could have spread the 
disallowance over the years in which violations occurred if 
it deemed it advisable or necessarv to do so. 1 Having 
failed to give the Commission a chance to correct its alleged 
error, appellee is precluded from raising the point in the 
courts. United States v. Tucker Truck Lines , 344 U. S. 33. 

Even in the court below appellee did not raise its conten¬ 
tion that the tax disallowance had to be spread over three 
years (see complaint, J. A. 5-8) and makes no showing even 
in this Court that it was prejudiced by the Commission’s 
determination to put the entire disallowance in the 1951 tax 
year. As we show in our opening brief (pp. 15-23), Section 
405(b) authorized the Commission to disallow the entire 
amounts of the illegal payrolls, not merely the unauthorized 
portion of the wages paid. Since the total unauthorized 
payroll was $92,427.50 (J. A. 21) and the disallowance was 
only $11,268.88 (J. A. 76), it would seem extremely unlikely 
that the unauthorized payroll for 1951 alone did not exceed 
the amount of the disallowance. If the unauthorized pay¬ 
ment for 1951 did exceed the disallowance, the allocation 
of the disallowance to 1951 alone was plainly within the 
Commission’s discretionary authority. 

If it be urged that the record here does not specifically 
show that the 1951 unauthorized payroll was greater than 
the amount of the disallowance, the answer is that since 
appellee did not raise this contention below, so that neither 
party offered proof as to the facts, “A judgment cannot be 
affirmed upon a ground not taken at the trial, unless it is 
made clear beyond doubt that this could not prejudice the 
rights of the plaintiff in error.” Peck v. Heurich , 167 IT. S. 

1 See affidavit of Special Counsel in the Office of Defense Mobiliza¬ 
tion, referred to at page 6, below. 
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624, 627-8; Scott v. Herrell, 27 App. D. C. 395, 401; Decry 
v. Cray, 5 Wall. 795, 806-7. 

Actually this is a spurious issue. As shown by the affi¬ 
davit of Mr. Sternstein, Special Counsel in the Office of 
Defense Mobilization, in the appendix to this brief, no part 
of the disallowance is applicable to 1950 wages and only 
$24.00 of it is applicable to 1952 wages. Obviously the effect 
on appellee’s income taxes of allocating that $24.00 dis¬ 
allowance to 1951 instead of 1952 is trifling. Indeed to allo¬ 
cate that $24.00 disallowance to 1952, instead of 1951, and 
thus necessitate an adjustment of appellee’s taxes for two 
years instead of one, would no doubt cost appellee more 
than any possible tax saving. In situations like this it was 
the regular practice of the National Enforcement Commis¬ 
sion to charge unauthorized wage payments to one tax year 
instead of two, to save both the taxpayer and the Govern¬ 
ment the additional cost of adjusting income taxes for two 
years instead of one (Sternstein affidavit, page 11, below). 

Accordingly, the certificate of disallowance was author¬ 
ized by Section 405(b) of the Defense Production Act, as 
amended. 

in 

Section 405(b) of the Defense Production Act, as construed 
to authorize the tax disallowance imposed on appellee, is not 
unconstitutional. 

Appellee’s sole constitutional argument is that the tax 
disallowance sanction imposed for its violation of the wage 
stabilization regulations is unconstitutional because, ap¬ 
pellee argues, it is a criminal penalty, rather than a civil 
sanction, so that appellee is entitled to the constitutional 
rights prescribed by the Fifth and Sixth Amendments with 
respect to criminal prosecutions. 2 


2 Although appellee also refers to the Seventh Amendment that 
obviously has no application here, since it relates only to “Suits at 
common law.” The administrative proceeding under which the tax 
disallowance was imposed was plainly not a suit at common law. Sec 
the cases cited in our opening brief, page 25. 


As the Court said in Passavant v. United States, 148 U. S. 
214, 221, in sustaining an administratively imposed mone¬ 
tary sanction: “It is wholly immaterial whether they are 
called additional duties or penalties. Congress had the 
power to impose them under either designation or char¬ 
acter.” Likewise in Oceanic Navigation Company v. Stran- 
alnan, 214 U. S. 320, 337-8, where an administrative sanc¬ 
tion was upheld, the Court said: “The contention that 
because the exaction which the statute authorizes the Secre¬ 
tary of Commerce and Labor to impose is a penalty, there¬ 
fore its enforcement is necessarilv governed bv the rules 
controlling in the prosecution of criminal offenses, is clearly 
without merit, and is not open to discussion.” 

Appellee’s contention that the criminal nature of this 
sanction is indicated by the fact that it "was twice the illegal 
excess of wages paid is disposed of by the many cases hold¬ 
ing that sanctions of double and treble the amount of viola¬ 
tions of customs, false claims, price and rent stabilization, 
and anti-trust laws and regulations are civil, not criminal. 
United States ex rel. Marcus v. Hess, 317 U. S. 537, 548-52; 
Woods v. Robb, 171 F. 2d 539, 541 (C. A. 5); Kessler v. 
Fleming, 163 F. 2d 464, 468 (C. A. 9); Amato v. Porter, 157 
F. 2d 719, 721-2 (C. A. 10); Crary v. Porter, 157 F. 2d 410, 
413-4 (C. A. 8); Martino v. Holzworth, 158 F. 2d 845, 848 
(C. A. 8); Porter v. Senderowitz, 158 F. 2d 435, 440 (C. A. 
3); Baush Mach. Tool Co. v. Aluminum Co. of America, 63 
F. 2d 778, 780 (C. A. 2). 

Lipke v. Lederer, 259 U. S. 557; Regal Drug Corporation 
v. Wardell, 260 U. S. 386; and United, States v. LaFranca, 
282 U. S. 568, relied upon by appellee, all involved the same 
penalty provision of the National Prohibition Act. That 
penalty was held to be criminal in nature because “it lacks 
all the ordinary characteristics of a tax” and could be 
assessed only upon “Evidence of crime” (259 IT. S. at 562, 
260 U. S. at 392). The Government, by demurring to the 
complaint, conceded that that penalty was “imposed with¬ 
out notice or hearing as penalties for criminal violations 
of the law” (260 U. S. at 392). 
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Here, on the other hand the sanction is the disallowance 
in appellee’s income tax of certain wage payments as de¬ 
ductible business expenses; it has every characteristic of a 
true tax. Evidence of a crime is not essential to the impo¬ 
sition of the sanction involved here. The separate pro¬ 
vision in the Defense Production Act (50 U. S. C. App. 2109 
(b)) for criminal sanctions for violation of Section 405(b) 
is applicable only to a willful violation, whereas willfulness 
is not a necessary element for imposition of the disallow¬ 
ance sanction. 

Helvering v. Mitchell, 303 U. S. 391, 402, distinguishes the 
cases relied on by appellee. The tests it laid down to de¬ 
termine that the tax sanction there involved was civil 
rather than criminal are equally applicable here. 

“Forfeiture of goods or their value and the payment 
of fixed or variable sums of money are other sanctions 
which have been recognized as enforcible by civil pro¬ 
ceedings since the original revenue law of 17S9. Act of 
July 31, 1789, c. 5, § 36, 1 Stat. 29, 47. In spite of their 
comparative severity, such sanctions have been upheld 
against the contention that they are essentially criminal 
and subject to the procedural rules governing criminal 
prosecutions. * # • 

# * * • • 


“* * * That Congress provided a distinctly civil 
procedure for the collection of the additional 50 per 
centum indicates clearly that it intended a civil, not 
a criminal, sanction. Civil procedure is incompatible 
with the accepted rules and constitutional guaranties 
governing the trial of criminal prosecutions, and where 
civil procedure is prescribed for the enforcement of 
remedial sanctions, those rules and guaranties do not 
apply. Thus the determination of the facts upon which 
liability is based may be by an administrative agency 
instead of a jury, or if the prescribed proceeding is in 


4 

> 


< 
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the form of a civil suit, a verdict may be directed 
against the defendant; there is no burden upon the Gov¬ 
ernment to prove its case beyond a reasonable doubt, 
and it may appeal from an adverse decision; further¬ 
more, the defendant has no constitutional right to be 
confronted with the witnesses against him, or to refuse 
to testify; and finally, in the civil enforcement of a 
remedial sanction there can be no double jeopardy. 

“4. The fact that the Revenue Act of 1928 contains 
two separate and distinct provisions imposing sanc¬ 
tions, and that these appear in different parts of the 
statute, helps to make clear the character of that here 
involved. The sanction of fine and imprisonment pre¬ 
scribed by § 146(b) for wilfull attempts ‘in any manner 
to evade or defeat any [income] tax/ introduced into 
the Act under the heading ‘Penalties’ is obviously a 
criminal one. The sanction of 50 per centum addition 
‘if any part of any deficiency is due to fraud with intent 
to evade tax,’ prescribed by § 293 (b), introduced into 
the Act under the heading ‘Additions to the Tax,’ was 
clearlv intended as a civil one. * * *” (303 IT. S. at 400, 
402-5.) 

Likewise, in United States v. Sanchez , 340 IT. S. 42, 45, 
the Court said: 

“Since his tax liability does not in effect rest on 
criminal conduct, the tax can be properly called a civil 
rather than a criminal sanction. The fact Congress 
provided civil procedure for collection indicates its in¬ 
tention that the tax be treated as such. * * *” 

Republic Steel Corporation v. National Labor Relations 
Boards 311 IT. S. 7, has no bearing on the constitutional is¬ 
sue involved here. It merely decided that the sanction there 
imposed by the Labor Board was not authorized by the 
Wagner Act. It did not decide that such a sanction, if au- 
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thorized by Congress, would amount to an unconstitutional 
criminal penalty. 

Hence, the tax disallowance involved here is a civil sanc¬ 
tion and Section 405(b) is not unconstitutional. 

CONCLUSION 

For the reasons stated in our opening brief the judgment 
below should be reversed. 

Respectfully submitted, 

Warren E. Burger, 

Assistant Attorney General 
Samuel D. Sijvde, 

Donald B. MacGuineas, 

Attorneys , Department of Justice . 

Attorneys for Appellants. 
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APPENDIX 

Affidavit 


City of Washington 

District of Columbia, ss: 

Herman Sternstein, being duly sworn, deposes and says: 

I am Special Counsel in the Office of Defense Mobilization, 
Executive Office of the President, in connection with the 
final disposition of the administrative wage and salary sta¬ 
bilization enforcement proceedings under authority dele¬ 
gated to the Director of the Office of Defense Mobilization 
by Executive Order 10494, 18 F. R. 6585. 

I was formerly Assistant Chief Counsel, Wage Stabili¬ 
zation Board, in charge of enforcement and litigation. In 
that capacity I acquired personal knowledge of the facts 
and issues in the case of Slim Olson, Inc., docket =rll-E-13. 

I have examined the records of the administrative en¬ 
forcement proceeding against Slim Olson, Inc*., on file in 
the Office of Defense Mobilization, and particularly, I have 
examined the transcriptions of the payroll records of Slim 
Olson, Inc., and the computations of both the amounts al¬ 
leged to have been paid in excess of the amounts permitted 
under the applicable regulations, and the total payrolls 
alleged to have been paid in violation of the Defense Pro¬ 
duction Act of 1950, as amended. These records, compu¬ 
tations, and transcriptions were introduced in evidence on 
behalf of the Government at the hearing before the Re¬ 
gional Enforcement Commission and were admitted witli 
the consent of counsel for Slim Olson, Inc. 

From these records, transcriptions, and computations, it 
appears that the payments of $5,634.44 found by the Na¬ 
tional Enforcement Commission in its decision dated Feb¬ 
ruary 11,1954, to have been “unauthorized excess” are con¬ 
stituted as follows: 
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A. For the period January 26, 1951, to December 31, 


1951: 

Unauthorized excess payments to employ¬ 
ees constituting the “station unit”. $4,612.25 

Unauthorized excess payments to employ¬ 
ees constituting the “lubrication unit”. . 279.84 

Unauthorized excess payments to employ¬ 
ees constituting the “truck drivers unit” 706.45 
Unauthorized excess payments to employ¬ 
ees constituting the “office unit”. 11.90 


$5,610.44 

B. For the period January 1,1952, to June 12, 1952: 

Unauthorized excess payments to employ¬ 
ees constituting the “station unit” 24.00 


Total unauthorized excess payments .... $5,634.44 

Accordingly no part of such “unauthorized excess” is ap¬ 
plicable to wage payments made during 1950. 

In situations of this type, where all but an inconsequen¬ 
tial portion of unauthorized excess payments were attrib¬ 
utable to one year, it was the common practice of the ad¬ 
ministrative enforcement officials to consider that the total 
unauthorized excess payments should be charged to one 
year instead of two, and thereby save both the Respondent 
and the Government the additional costs in both time and 
money of adjusting income tax returns for more than one 
year. This conclusion is based on my personal knowledge 
and experience, which included supervision of the over¬ 
whelming bulk of all administrative wage stabilization en¬ 
forcement proceedings in which disallowances were entered. 
Written opinions of the National Enforcement Commission 
which reflect the aforementioned practice of administrative 
enforcement officials include: 
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In re Tool, Die and Gage Shop, NEC No. 46; 

In re Monarch Die & Engineering Co., NEC No. 39 
(modified on reconsideration on other grounds); 

In re National Linen Service, NEC No. 33; 

In re Bender Welding <fc Machine Co., NEC No. 71 
In re Dallas Tank Co., Inc., NEC No. 74 
In re Newth-Morris Box Corp., NEC No. 24 
In re Gerher Products Co., NEC No. 14 

From my personal knowledge of the facts and issues, and 
from my examination of the records of the administrative 
enforcement proceeding, it also appears that during the 
course of that proceeding the Respondent Slim Olson, Inc. 
did not at any time allege, urge or in any way raise as an 
issue that the NEC lacked authority to impose for the single 
taxable year ending 12-31-51 a tax deduction disallowance of 
$5,000.00 (the disallowance determined by the Regional 
Enforcement Commission), $13,018.88 (the disallowance de¬ 
termined on appeal by the National Enforcement Commis¬ 
sion, subject to proof of allowable cost-of-living increases, 
if any) or $11,268.88 (the disallowance determined by the 
National Enforcement Commission after reconsideration). 

Herman Sternstein. 

Subscribed and sworn to before me this 18th day of Octo¬ 
ber, 1954. 

Madeline McDonald, 

Notary Public, D. C. 

My Commission expires Jan. 14, 1956. 
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